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Distr ict  of  Columbia
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W a s h i n g t o n ,  D .  C .

W e d n e s d a y ,  N o v e m b e r  5 ,  2 O O 7

The above-ent i t led mat ter  came on

for  OFAL ARGUMENT at  approx imate ly  1:34 p.m.

at  the Envi ronmenta l  Protect ion Agency,  EpA

E a s t  B u i l d i n g ,  L 2 0 I  C o n s t i t u t i o n  A v e n u e ,  N W ,

W a s h i n g t o n ,  D .  C .

BEFORE:

KATHTE A.  STEIN

EDWARD E. REICH

ANNA L. WOLGAST

Presidingr Judqes
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P R O C E E D I N G S

CLERK: The Envi ronmenta l  Appea-Ls

3 Board of  the United States Environmental

4 Protect ion Agency is now in session for oraL

5  a rgumen t .  I n  r€ :  D i s t . r i c t  o f  Co lumb ia  Wate r

6 and Sewer Author: . i ty,  Docket No. DC0021199

7  NPDES appea l  numbers  05 -02 ,  07 -10 ,  07 -11 ,  and

8 0?*12. Honorable Judges Anna Wolgast,  Kathie

9  S t .e in ,  and  Ed  Re ich  p res id ing .

1,0

1L

P f e a s e  b e  s e a t e d ,

JUDGE STEIN:  Good morn i  ncr .

t2 everyone. We're hearing argument this

13 morning, or actua1fy this af ternoon,.  in four

L4  d i f f e ren t  appea ls ,  and  we  have  th ree

15  d i f f e ren t  Pe t i t i one rs ,  as  I  unders tand  i t .

L6 The Board has issued an order al locat ingr a

1-7 totaf  of  90 minutes for oraf  argumenL.

18 Washington Area Sewer Author iLv,  or

l 9  W A S A  j - h e  n e r m i l - t e c  q h . a l  l  n r n n a a d  f i r c r  r n nJ l r u r r  P ! v L e

20 shaff  have 30 minutes for argument,  of  which

2L they may reserve up to f ive minutes for

22  rebu t ta f .
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The Chesapeake Bay Foundat ion shaff

proceed second; i t  has been al located 15

minutes for argument,  and may reserve up to

f ive minutes of  i ts t ime for rebuttal  .  Earth

Just ice, represent ing the Sierra Club and

Fr j -ends  o f  t he  Ear th .  sha l  I  n roceed  rh i rd ,

and  s im i -La r l y  may  rese rve  up  Lo  f i ve  m inu tes

o f  i t . s  15 -m inu te  a l l - o t -men f  f o r  reb r t  r - ^ t .  an ( l

EPA, the permit  i .ssuer,  has 30 minutes for

argumen! and shaf l  go last .

rhis is an important and a compfex

matter,  and the Board wif l  be most.  interested

in asking you quest ions that focus on a

coup le  o f  d i f f e ren t  a reas :  one ,  t he

compl iance schedule issues to the

ant i  -backs f id ing issues, and to some extenr,

the \^/at .er qual i ty standard issues in the

FOE/S le r ra  C fub ' s  b r i e f  .

Wh i l e  you ' re  f ree  to  use  you r  t ime

as you see f i t ,  these are the areas wtrere f

bel ieve the Board would benef i t  most f ronr

your arguments.  You shoul-d assume that the

(202) 464-2400
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Board  has  read  and  i s  f am i I i a r  r . r i  I  h  vn r r r

br iefs,  understanding of course that th is rs

a compl icated matter,  and any clar i ty you can

bring to the j .ssues woufd be most

appreciated,

f f  t he  pa r t . i es  cou ld  p lease

ident i fy themselves for the record, and let

me know whether or not you' I l  be reserving

any t ime for rebuttal ,  beginning with counsel

for WASA.

MR. EVANS: cood afternoon. I f  i t

p lease t .he Board, my name is David Evans. I

represent the Distr ict  of  Columbia Water and

Sewer  Au tho r i t y  i n  t . hese  appea ls .  r ' d  f i ke

to  rese rve  f i ve  m inu tes  o f  mw t ime  fo r

rebuttal  .

These are consof idated appeals of

amendments to t.he NPDES permi t. f or E.he Btue

Plains Advanced Wastewater Treatments plant,

and the combined and separate sanitary sewer

systems that serve Bfue pl-ains.  The relevant

facts refated to Blue pfains and history of

(202) 4ffi-2400
Beta Court Repofting

www.betarepofting.com (800) s22-2382
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the plant and the permit  amendments are set

fo r th  i n  qu i te  some de ta i l  i n  t he  b r i e f s ,  so

I  won ' t  t ake  the  t ime  to  repea t  t hose  he re .

However,  of  course, i f  the Board has any

quest ions about the BIue pfains pfant or i ts

h i  s t -  n r r r  T , l  1  l - r o  h r ^ ^ , ,  + ^  - - - , . ^ -  + L ^ ^ ^v E  r r q I J P y  L t r ( J > s  .

I ' d  l i ke  to  add ress  the  i ssues  i n

the order l - isted by the Board, and then move

onto WASA's appeal of  the ef f luent f imitacron

f r r r  f ^ f a l  n i  t r a a a -

Turninq f i rst  to the compl iance

schedule issues. There are Lwo compfiance

schedules at  issue here. the f i rst  is the

compl iance schedule for the Long Term Control

Plan derived performance standards for the

Distr ict 's conbined sewer svstem An. l  t -he

second is the compl iance schedule for the

e f f l uen t  f im i ta t i on  fo r  t o ta l  n i t rogen .

Both involve ttre same basic

questaon,.  namely,  does the compfiance

schedufe provis ion in the Distr ict  of

Cofumbia's Wat.er Qual i ty Standards Regulat ion



impose upon the Region a non-di  scret ionary

duty t .o include schedufes in the permit  when

establ ishing ef f luent l imitat ions in the Long

Term ConLrol  Pfan performance standards and

the  e f f l uen t  l im i ta t i on  fo r  t o ta l  n i t rogen .

WASA submits that i t  does, and that EpA

committed error when i t  refused to incfude

compl iance schedules in the permit  in

es tab f i sh ing  these  - l im i  t a t  i  ons

10 ,JUDGE STEIN: Mr . Evans , in the

1 1 cert i f icat ion the Distr ict  of  Cofumbia

provided with respect t -o the compl iance

schedufe for the Long Term Controf  pfan, did

they include anything in their  cert i f icat ion

pertaining to the compl iance schedufe issue?

MR. EVANS: Yes. Your Honor.  They

said that a compl iance schedule should be

included for the total  ef f fuent f  imitat . iorr

f o r  n i t rogen ;  t hey  d id  no t  spec i f y  where  tha t

compl iance schedule should go, buE I  th ink i t

shoufd be assumed that the Distr ict  was fu11y

aware of  the mandate of  i ts own regulat . ion,

L2

13
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and therefore intended that.  that compl iance

schedu-Ie be included in the perrni t ,

,JUDGE STEINT But as to Appeaf No.

05-02, am I  correct.  in understanding that

they did not say anything in rheir

cert i f icat ion about.  the compl iance schedule?

MR. EVANS: I  don' t  bel ieve they

did,  Your Honor.

J U D G E  R E I C H :  W h a t  s i q n i f i c a n c e  d o

10 you think that has,

incfuded i t  relat ive

MR. EVANS:

e i n n a  j -  h a r r  o v n r o c c l r r

t o  t . h e  n i  t r o o e n  l  i r n i L ?

I think there were a

11

L2

13

74
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dif ferent set.  of  c i rcumstances --  when the

l im i t  was  es tab l i shed  fo r  t he  Long  Te rm

Control  Plan performance standards, that was

part  of  a package that included not only the

permit  amendment,  afso a consent decree that.

incfuded a compl iance schedule in i t .

so the Dist . r ict  of  columbia

government was ful1y aware of the fact that a

compl iance schedufe had been establ ished in

Lhe consent decree, and so I  th ink i t  could

Beta Court Reporting
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be safely assumed that the Distr ict  fef t  that

there was no need to ment ion a compl iance

schedule in the cert i f icat ion because i t  had

already had been addressed as part  of  the

consent decree.

,fUDGE REICH: BuT if Iheir

requirements were that it had to be inctuded

in Lhe permit ,  and they knew i t  wasn' t  in the

permit, why would Chey not have mentioned

that? f  mean, your answer seems t .o suggest

that they thought i t  was acceptable to put i t

in the consent.  decree, which seems

inconsistent wi th the argument that that

provis ion is mandatory?

MR. EVANS: Your Honor, I think we

have to fook at  the fanguage of the

regulat . ion, which is mandatory.  I t  says, "A

compl iance schedule sha11 be incfuded in the

n A r m i F  "  T €  1 , ^ r r  f - L a  f h : t -  r a d r r ' 1  r t -  . i  ̂ h  i t .  F - ^ -
J U U  u e r \ !  L r r u L  ! L g u a q u r u r r  q u  r d c e

va1ue, i t  would seem that the Distr ict  need

not speci fy exact ly where the schedule ought

to go. And even i f  they had intended that

(202) 464-2400
Beta Court Reporting

www. beta reporting.com (800) s22-2382
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t he  schedu le  go  i n  a  consen t  dec ree ,  we  don ' t

b e l  i e r r e  t h a l -  f  h a r r  n n r r l d  h = r r a  c n a n i + i a A- P E L  t  L  T E \ I

o the rw ise .  The  regu la t_Lon  i s  mandaLory .

I  t h ink  i t ' s  we f  f  - es  Lab l i shed  i n

the fa\r  that cert i f icat ions, permits or other

forms of indiv iduaf author izat ions cannot be

used to modify a rufe.  We have a rule here

ttrat  was adopted fol lowing not ice and the

opportunity for comment. The formaf

cert i f icat ion did not go through any pubf ic

-^mmah 1-  nar  i  aA

So  to  i n t e rp re t  D .C . ' s  wa te r

qua l i Ly  ce r t i f i ca t i on  i n  t . he  case  o f  t . he

to ta f  n i t rogen  e f f l uen t  I im i ta t i on  as

e f fec t i ve l y  hav ing  superseded  the  c lea r

mandate of  i ts own regulaLion, woufd in

effect  al1ow the Distr i -ct  to have modif  i .ed a

ru le  Lha t  had  been  th rough  fu l l  pub l i c

corment revi e!\r .

,fUDGE STEIN: Go ahead .

JUDGE REICH: r  was try ing Lo

understand your ear l ier  stat .ement that the

Beta Court Reporting
www.betarepofting,com(202) 464-2400 (800) s22-2382
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reason they would not have raised the issue

in the 05-02 context was because they were

aware there was this schedule in the consent

decree --  i f  they felL that was inconsistent

with the requirement of their own 1aw and

that their  own 1aw required i t  to be in the

permit ,  I  would've thought that they would

ment ion that.

MR. EVANS: again,  your Honor,  f

don' t  knovr why they did or did not ment ion

.i r-aL.  r  ( jc r l r  onry assume that  the fact  that

t - h o r a  h r n  r .  a a n  : n  - -*: j . reemenc on a consenc

decree at the time the amendment went forward

and  the  ce rL i f i ca t i on  was  i ssued ,  t he

Distr ict  of  Cofumbia government knew ful f

we f l  Lha t  t he re  wou ld  be  a  comp l iance

s c h e d u l e  i n  t h e  d e c r e e .

I  should add that WASA, of  course.

in its comments on ttre amendment requested

tha t  i n  add i t i on  to  pu t t i nq  the  schedu le  i n

t .he decree, they al-so put the schedufe in the

n c r m i I  a n . ]  T  m i d t ' t -  a d d  t h o r a ' c  n ^ i - h . i h dr  r r v  L  r r r r a v

Beta Court Repofting
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12

10

incons i s ten t  w i th  pu tL ing  a  comp l iance

schedule in the consent decree and also

putt ing i t  in the permit . ,  Had EpA wanted to,

they could've put the compl iance schedule in

t he  consen f  de r - ree  r ^ rh i  nh  t ha r r  ^ i  d

cornmensurate with the phase I  CSO permit ,  and

at the t ime --  and t .h is is exact ly what WASA

asked the Region to do --  ask EpA --  okay, we

have a compfiance schedule in the consent

decree, we also want to have a compl iance in

the perrni t  as wef l ,  and we bel ieve thaL the

Region is obl igated to put that schedufe rn

the permit  by vir lue of  a mandate of  the

Distr ict  of  Columbia regulat ion.

, fUDGE STEIN: How does the D.C,

regulaf ion interface wit} '  122.47 40 CFR.

which is the schedules of  compl iance --  in

the federaf permit t ing regulat ion? Why is i t

that EPA needs to adhere to Lhe schedule of

comp l iance  spec i f i ed  i n  t he  D .C .  reg  ra the r

than  wha t ' s  i n  t he  fede ra_L  regu la t i on?

MR. EVANS: I  th ink we looked at

t z
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the holding in the Star-Kist  Caribe case for

that.  That --  of  course, as the Board knows,

tha t  dec i s ion  was  f j r s t  dec ided  by  the

admin i s t ra to r  i n  1990 .  Tha t  dec i s ion

contains a comprehensive analysis and

discussion of  the rel-at ionship between the

states and EpA in the establ ishment of

compl iance schedufes -

I t ' s  t rue  tha t  t he  fac ts  o f  t hac

case revolved around an instance where the

state's water qual i ty standard regulaLion did

not provide for a compl iance schedufe, but I

t h ink  i t ' s  sa fe  to  say  tha t  a  fa i r  read ing  o f

both the 1990 decision by the administrator

as  we f l  as  th i s  Board ,s  dec i s ion  i n  1992  i n

the same case on a request for modif icat ion

from EPA al-so endorsed, in essence, the

comprehensive analysis and concfusions that

were reached by the administrator as to Lhe

refat ionship between the st .ates and EpA when

establ ishing compl iance scheduf e.

In essence, T think the hofdinq of

Beta Court Reporting
www. betareporti ng.com(202) 464-2400 (Boo) s22-2382
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those cases i -n essence i ,s that we f i rst  look

to whether or not there is author izat ion in

the  sLa te  wa te r  qua l i t y  s tandard  regu la t i on

for incfuding a compl iance schedule.  f f  Ehat

author izat ion in essence confers rrn.)n EpA

discret ionary author i ty,  then EpA uses i ts

own  regu la t i ons ,  40  CFR 122 ,  f o r  pu rposes  o f

de te rm in ing  whe the r  Lo  pu t  t he  schedu le  i n

the permit ,  and i f  so,  what that schedufe

shoufd be.

In this part icular case, we have a

wat.er qual i ty standard regulat ion which not

only author izes a compl iance schedufe in the

permit ,  but mandates that the schedule be

included in the permit .  And I  th ink i f  you

fook to the holdings in the two Star-Kist

Caribe decis ions, they ef fect ively stand for

Lhe  p ropos i t i on  w i th in  th i s  pa rL i cu la r

case -  -  where  we hava F  rn r^ j -  a r  . r r r ^  |  i  l -1 t

standards regulat ion that mandates that the

schedu]e go in the permit  --  then that

mandaLe overrides and supersedes the

Beta Court Reporting
www.betarepofting.com(202) 464-2400 (800) s22-2382



1  d i  s . r F f  i { - ) n ^ r \ - r  . a r r f h n r  i f  v  t h a t  E p A  h , a s  u n d e lL  L l l  L I I U  L

2  i  t s  o w n  r e c r l r l  a t  i  o n s .

JUDCE RETCH: Is  Lhere any case -Law

4  o r  c r t r i d a n r - p  o r  a n r r f h i n r r  a I q a  ^ t - h o r  l - l ^ - -  r r ^ ^
v u r u q r r r s

5  n l a i n  l : n r r r r , a c r c  o f  t h o  r o a r r l : f i ^ h  t h A F! c v u  r q L r v r r  u L r q u

6 addresses the issue of whether this is

7  m a n c l : l -  o v r r  n r  d i  e u - r o l -  i . \ n a r r / ?

8 MR. EVANS: I 'm not aware of  anv

9 other than case law, wtr ich general fy holds

1 0  f . h a t  r r o r r  f  i r s l -  o i r r e  n l e i n  r e a d i  n . r  t - o  t h e  - -
!  L  q u r r r v  L \

1 1  J U D G E  R E I C H :  R i g h r .

MR. EVANS: Language of the rule or

,JUDGE REICH : Rigrht .

MR. EVANS: Probably the most

2L  spec i f i c  t o  1105 .9?

- 1 3

1 a

13  s ta tu te .

74

15

22

l-6 notabfe and recent exampfe of  that is the

I7  recen t  TMDL dec i s ion  by  the  D .C .  C i r cu i t ,

18 where the D.C. Circui t  hefd that dai ly means

19 dai1y. We think the word shal1 means shaf l .

20 ,JUDGE REICH: f t  is  noth ing

MR. EVANS: No,  Your  Honor,  f 'm not

Beta Court Repofting
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aware of  anyth ing.

. IUDGE REICH: Okay.

JUDGE STEIN: Is i t  your read. ing of

D.C. regulat ions that whatever compl iance

schedule is in the consent decree would need

to be ident ical  t .o what would be put in the

permit? Or is there some room to have

perhaps a more general  schedule in Ehe permit

and a more speci f ic schedule in the consent

decree ?

MR. EVANS: Your Honor,  I  th ink rn

instances where --  such as this where you

have a schedufe both in the consent d.ecree

and the permit ,  i t  would --  probably the more

appropriate way to go about dealing urith that

woufd be to have a more detai fed schedufe an

the consent decree, and have a more general

schedule with probably an end date, and some

inter im mifestones and report ing requirements

i n  F h a  n o r n i  F  i  r . c 6 l  f

And f  do th ink thaL having a

. ' . , n A h f  A a a v a a  i n  ^ l  j 6 . p  i n  t h i s  n a r t - i n r r l a rI r q !  u  r ! u r u

(202) 464-2400
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L1

1 instance cert .ainfy I  th ink would f imit  the

2 extent to which you could have a schedufe in

3 the permit. that \^rould be at variance or at

4 odds with that judic ial  consent decree

5 schedule.  And i f  - -  obviousfy,  to the exrenr

6  you  d id ,  t hen  i t  wou_ ld  requ i re  some

7 modif icat ion to the consent.  decree.

8 Certainfy I  don' t  th ink t .hat would be

9  app rop r ia te  i n  t h i s  pa r t i cu la r  case .

1-0 JUDGE STEIN: So how does this work

11 in real  world terms? you come across a

' 1  1  ^ i  - ^ , , - ^ r - - ^ ^  L llz  e J-rculnsrance, tnere needs to be a change

13 to a provis ion in the consent decree, you

L4 woufd need to both modify the consent decree

15 and modify the permit?

16 MR. EVANS: To the exLent that thev

1-7 involved the same inter im mi lestones or

18 deadl ines, but to the extent that you have a

19 consent decree with a more detai led schedule

20  i n  i t ,  more  de ta iLed  i n te r im  m i les tones ,  and

2f a permit  that has a more general  schedule in

22 i t ,  to the extent t .hat you're only involved

Beta Court Repofting
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1  w i th  mod i f i ca t i ons  o f  t he  i n te r im  m i fes tones

2  t h a t  a r e  n r . l f  r r r  c q a n t -  i  n  +  h a  n a r - i  t
P s ! l r f  L ,

3 obviously ,  you 'd just  be deal ingr  \ ,v i  th  the

4 consent  decree.

5 JUDGE WOLGAST: And again, looking

6  f r n m  a  n r r - l - i . ^ l  - t - - - ^ ^ ^ i - F  , - , L - F  . i_  F - _ _ _ _ v q r  s L d r r u t r ) o _ L n E ,  w n a t  1 s  W A S A ' s

7 potent ial  f iabi l i ty vrhether there is a

8 compl iance schedule in the permit  or not?

9 MR. EVANS: your Honor, WASA

10 maintained i ts posi t ion on the compl iance

11 schedule for the Long Term Control  plan for

12 two reasons. One. of  course, i t  p laces grear

13 value on i ts compl iance status, and the

14 real i ty is that wi thout a compl iance schedule

15  i n  the  pe rm i t ,  i t  i s  i n  ongo ing

16  non -comp l iance  w i th  i t . s  pe rm i t .  So  th i s  i s  a

11 quest ion --  i t  real ty qoes to maintaining

18 WASA's compl iance status with i ts permit .

19 Secondly,  Sect ion 13 of the consent

20 decree --  whife i t  does dissolve al l  c la ims

2t against WASA at the t . ime the consent decree

22 was entered, there's an e)<press reservat ion

18
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- L  o f  r i g h t s  i n  t h a t  c o n s e n t  d e c r e e  w h e r e  L h e

2  J u s t i c e  D e p a r t m e n t  a n d  E p A  r e s e r v e  t h e  r i g h t

3 to  proceed against  WASA for  an enforcement

4 act ion for  any future v io lat ions that  would

5 occur .  Cer t .a in ly ,  we bel ieve Lhat  exposes

6 WASA *-  i t  feaves WASA e: .posed to fu ture

7 enforcement  act ions for  non-compl iance wi th

8 the permi t  and the consent  decree.

f ' d  f i k e  t o  m o v e  L o  t h e  p e t i t i o n

10 provided by the Fr iends of the Earth and trhe

11 Sierra Club having to do with a chal lenge to

L2  the  Reg ion ' s  dec i s ion  to  de leEe  the  second .

13  sen tence  i n  pa r t  3 (e )  (1 )  o f  t he  pe rm i t .  Tha t

14  sen tence  p roh ib iLed  any  CSO d i scha rge  i n

15 excess of  any f imitat ion necessary to achieve

L6 compl iance r^/ i th water qual i ty standards,

L7  pend ing  ope ra t i on  o f  t he  se lec ted  con t ro l s  i n

18 WASA'S Long Term Control  pfan.

L9 Fr iends of the Earth and the Sierra

20  C lub  f i r s t .  c l a imed  tha t  t he  Reg ion ,s  ac t i on

2L was erroneous because t t rey were denied a fair

22 and 1ega11y suff ic ient opportuni ty to comnent

1 9
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o n  t h e  f  i n e l  l . n . n r ^ . r o  i n  i h a  n a r m i  I  T nu r r v  P v !  
" , f  

!  i  + r r

[ a c L ,  i n  W A S A ' s  v i e w ,  t h e  F r i e n d s  o f  t h e

E a r t h  a n d  S i e r r a  C l u b  h a d  m o r e  L h a n  a d e q u a t e

^ h h ^ r t - , ' h  j  { - a r  f ^  l - i - , . ^  r  F r i w  ^ ^ ^ ^ r F r r h  i  r \ .  f .u } J I J u r  L u l . r r L y  L U  t l d v e  _ E p _ -  _ - - - r _ r  - J

cornment on thaL part icular condit ion, and

should've been welf  aware that the sentence

wouLd be deleted with the f inaf amendment.

Nov7, i f  you look at  the history of

i h i  s  a m e n d m c n f  i  t  c n o c  h : n l r  c a r r a r r ' l  r r o av - - -  - - - - '  -  , - * f S ,

i t ' s  been  a  ve ry  con ten t i ous  amendmen t .

The re ' ve  been  d i f f e ren t  ve rs ions  o f  t h i s

part icular condit ion in pr ior amendments to

th i s  pe rm i t ,  and  i n  each  o f  t hose  cases ,  Lh i s

permit  condit ion was vigorousfy contested by

WASA and by Friends of the Earth and the

S ie r ra  C fub , ,  w i th  WASA a rgu ing  tha t  t he

cond i t i on  shou ld  be  Laken  ou t  a l t oge the r ;

F r i ends  o f  t he  EarLh  a rgu ing  on  va r ious

occasions that the condit ion shoufd be made

more expansive, should apply not only Lo the

period of  implementat ion of  the Longr Term

Controf  Plan, but afso the per iod fol lowing
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1 the Long Term Controf  plan implementat ion.

2 Aqain,  Fr iends of the Earth and the

3  S ie r ra  C lub  ac t i ve lw  oa r l - i  c i na f  ed  i n  t hese

4  amendmen t  p rocesses ;  t hey  knew Lhe  pos i t i ons

5 that were being advanced by WASA. So they

6 were ful f  aware of  the possibi l i ty that as a

7 resul t  of  WASA'S conments,  EpA could

8  u l t ima te l y  dec ide  to  de le te  the  p roh ib i t i on

9 aftogether and then --  that,s exact ly what

10  they  d id .

11  So  we  be f i eve  tha t  t he re ' s  no  mer i t

L2  to  the  S ie r ra  C fub ,s  and  F r iends  o f  t he

13 Earth 's posi t ion that they did not have fair

L4 not ice and a fair  opportuni ty to c omrrLent on

15 the deleted fanguage.

L6 ,JUDGE WOLGAST: But in none of

17 these other --  as I  understand i t ,  in none of

18 these other i terat ions had the Region

19 proposed t .o delete the language that 's found

20  i n  3  ( e )  ( 1 )  .

2L MR. EVANS; That,s r ight,  they had

22 never proposed to completely delete i t ,  they
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L2
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L4
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1 J

had proposed t .o change i t  in several

fashions, have i t  apply at  var ious Limes or

another.  In eactr  one of these successive

amendments -- and the fact this went up on

appea l  t o  t h i s  Board  a  coup le  o f  t imes  - -  and

ln each of these instance, WASA consistent ly

mainlained that the prohibi t ion should come

out af together. A n d  s o  c e r t a i n l w  f h e

Friends of the Earth and Sierra Club are wef l

a w a r e  o f  t h e  f a c t  t h a t  - -  i n  r e s p o n s e  t o

W A S A ' s  s p e c i f i c  c o n r m e n L ,  t h a t  t h e  R e g i o n

c o u l d  d e c i d e  t o  d e l e t . e  t h a t  p r o v i s i o n .

,fUDGE STEIN: But do you fook at

WASA's cof iunents,  or  do you fook at  what  the

agency is  proposing as a mechanism for

determin ing vrhether  or  not  they had a fa i r

opportuni ty to conunent? I  mean surefy,  i t 's

no t  someone 's  j ob  to  scou r  eve rybody  e l se ' s

conments to see what.  they're proposing as a

mechanism for d.etermining what the agency s

asking, is there?

MR. EVANS: Your  Honor,  I  miqht

Beta Court Repoding
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a )

agree that that woufd,ve been the case had

Lh is  amendment  come r rn  . lnp  I  i  m, -  h ,a . l  f  h  i  -

been the f i rst  opportunj- ty for al l -  of  the

part ies to have part ic ipated in commenting on

this part icular amendment .

There possibly could be some

plausible argument in that instance.

But in this part icufar instance,

and we bel ieve that when the Board is cal lecl

upon to decide issues about having --  about

fair  opportuni ty and not ice to conment,  and

havingr a meaningful say in the outcome of an

administrat ive process, you look aL the

circumst.ances of each indiv idual  case.

When you look at  t .he circumstance

o f  t h i s  case  and  the  h i s to ry  o f  Lh i s

amendment, and the conments back and forth,

i t 's  di f f icuf t  to imagine that.  rhe Fr iends of

the Earth and Sierra Club weren' t  weff  aware

of the fact  that when al l  was said and. done,

there was a dist inct  possibi f i ty that the

language coufd be defeted, not because of the

Beta Court Reporting
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comments that were submit ted on the last

round in which the language was defeted, but

the corunents that were submiLted on prevaous

rounds.

Certainfy --  and the case l -aw holds

tha t  bas i ca l l y  when  you  - -  l n  ana lyz ing  Lhese

t lpes of  issues, you look at  whether or

not --  were the issues on the table.  and vras

the f inal-  resul t  a logical  outgrowth of  the

connents that were submitLed? We bel ieve

that the only way that you conclude in this

part icular case that th is condit ion ought Lo

be remanded because Friends of the Earth and

S ie r ra  C l -ub  d idn ' t  have  an  adequa te

opporLunity to corment,  would be i f  you

concfuded that EPA could never change a

perrni t  condit ion from the proposal .

And of course, the courts have

consistent l -y held that EpA, as long as

the changes they make to conditions are

responsrve comments --  as long as under the

facLs and circumstance of the case, i f  the

Beta Court Reporting
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assues  were  on

had fair  not ice

i  : L r l e  q n  l -  h ^ l  ^ l  I  n ^ r { - '  - -
P u r  i  | - -

the issues and the

the

o f

10

11

12

13

I4

_ L l

1-6

L7

t-8

1,9

20

2L

1 )

possib le outcome, we bel ieve that  Ehey had a

f a i r  - -  f a i r  o n n o r i -  r r n  r  i \ /  1 - ^  . - . \ m m a n r

J U D G E  S T E I N :  S h o u f d n ' t  w e  j u s t

exc lus i ve l y  be  l ook ing  to  the  p rov i s ion  o f

ParL L24 that ta l-ks about whether there's a

substant. ia l  new quest ion that 's raised,

rather than the logical  outgrowth cases? I

mean ,  i t  sc r i kes  me  tha t  i n  t h i s  case ,  we

have a regulat ion that speci f ical ly applaes

to  th i s  k ind  o f  pe rm i t  p roceed ing .  Why  i sn ' t

that the test .  that.  we shoufd be looking at?

MR. EVANS: I think under either

test.  the Si-erra C1ub,s and Fr iends of the

Ear th ' s  pe t i t i on  fa i l s  he re .  I  mean ,  t he

rea l i t y  i s  - -  and  ano the r  po in t  t ha t  we  made

' i -  ^ , , *  - ^ r . l  I  i-Lu t- lur  perfr lon fs rhat --  and one of the

other issues before the Board is whether or

not they were prejudiced in any way by the

outcome of th is process,

Cer ta in f y  - -  and  we  can ' t  - -  we
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1 cannot  see in  the i r  pet . i t ion or  in  any of  the

2 br-Lef  s  that  they 've f  a i . Ied any instance or

3  examn  I  e  o f  hnw  1 -  ha r r  ' ^ rn r r  l d  ' r r c  f  i  l ad  r41 rungn l5

4 that lvould 've been any di f ferent f rom t .he

5 corunents that they lvould 've f i led had EPA

6  c n o - i  f  i ^ 5 1 I 1 '  ^ r ^ h ^ d ^ , - l  { - ^  , - l ^ I  ^ f  ^  f  h ^  a  
'

u  s l r e \ - r r _ L L d r r y  l r r ( J p u l j e L r  L u  u e r e L e  L r r e  p r o v a s f o n

?  i n  i t . c  o n l -  i  r a r r r

JUDGE STEfN:  Could you wafk

9  u s  - -  r n o v i n g  t o  t h e  m e r i t s  o f  t h i s  c h a l  I  e n g e

1  0  a q  o n n n q a d  f  r r  f  h 6  n r n a a d r r r a  l  n i  o a a  a n r r ' l  , i  r r a r ry ! v L u u u r q r  y r L L u ,  v v u r s  y v u

11 wafk us through the relat ionship between the

L2 Phase I  and the Phase I I  permit? 1 mean,

1 3  f  r a n k l r z .  f h F r a ' v e  b e e n  s o  m a n w  c i i f f e r e n t

L4  i t . e ra t i ons  o f  t h i s  t ha t  i t ' s  a  l i t t l e

15 di f  f  icul t  to t . rack r^rhat '  s in and what '  s out,

L6  bu t  I 'm  mos t  i n te res ted  i n  t he  d i f f e rences

L7 between the 1997 permit  and the currert t

1  o  * ^  - - :  !  r h o c o  n i  o n o c  f  i  I  r - ^ d a t h a rts /s !  rLLr  L  ,  a r rq  r luw

19 and why you bel ieve that the current permit

20  i s  no t  f ess  s t r i ngen t?

2L MR. EVANS: Your Honor,  the process

22 here, the Phase I ,  phase I I  CSO permit
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L7

provis ions are set forth in some detai f  in

the  CSO po l i cy ,  bu t  t o  sunmar i ze ,  t he  p rocess

is basical ly th is:  CSO communit ies l ike WASA

receive a Phase f  permit  at  the ouLset of

their  programs; that phase I  permiL has both

technology-based requirements and water

qual i ty requirements in i t .  Keeping in mlnd,

the Phase I  permits are issued at the outser

of Lhe Lonq Term Contro]  plan process, at .  the

outset of  the process of  actual ly developrng

1 r . , r r r  1 1 C n  ^ ^ h f v ^ l  ^ - ^ ,y u u r  \ , r \ J  L U r r L r L r l  p r u g f a m .

JUDGE REICH: Can I  go back one

step before you get into that,  just  for nry

understanding? Prior to beginning to

irnplement the CSO pof icy,  did D.C, have water

qual i ty standards, and what was the nature of

those standards: were they narrat ive

standards, numerical"  standards?

MR. EVANS: Both narrat ive and

numerical  t .haL were adopted in the '80s and

the  ' 90s .

,fUDGE RErCH : OkayI
(202) 464-2400

Beta Court Repofting
www. betareporting. com (800) s22-2382



2B

1

2

3

4

5

6

7

8

9

10

11

L2

J .J

I 4

15

I6

1,7

18

19

20

2 I

1 1

MR. EVANS: And the Long Term

Controf  Planning process, which is the water

quaf i ty planning element of  the CSO control

pol- icy,  was designed to Lead to a pfan that

would,  ei ther through one or two approaches,

provide for compl iance wit .h water qual i ty

standards.

,JUDGE REICH: Both narrative and --

MR. EVANS: Both narrat . ive and

numeric. And that phase I permit again had

both water qual i ty-based and technology-based

r e c r u i r e m e n t q  - -  t h c  f  e r - h n n l a a r r - l r : e a Av l j y  v q D q u

requirement.s were the so-cal fed Nine Minimum

Controls.  These controls in essence cal led

for maximizinq the operat ion and maintenance

of the system, recognizing that unt i l  the

Long Term Control  plan is compfeted, i t 's  not l

poss ib le  o r  i t . ' s  no t  f eas ib le  o r  p ruden t  t o

pu t  i n  p lace  l a rge -sca le  cap i ta l  p ro jecLs .

So the Phase I permit that uas

issued in 1997 had the Nine Minimum Concrofs

in i t ,  technology-based requirement,  i t  a lso
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had a water qual i ly-based requirement

pursuant to the permit ,  and that was the

discharqe prohibi t ion. And that discharg€r

p roh ib i t i on  bas i ca l l y  sa id  Lha t  WASA cou ld

not have any discharges from the combined

system --  CSO discharge -* combined system

that woufd cause or contr ibute to a viofat ion

of the water qual i ty standards in excess of

any l imitat ion necessary to meet the water

qua l i t y  s tandards .  So  the  o r i g ina l

prohibi t ion was in there,

WASA neve r  ob jecLed  to  tha t ,

because that is c lear ly provided for in the

CSO pol icy as a --  the water qual i ty-based

e l  e m e n t  o f  t h c  n ] . n  t h a  h r ^ d ? r m  a t -  f l - \ a

same t ime. there was a schedule establ ished

f  or comn I el- i  ncr tkrc T..\n.r Tarm c^f l l -  1.\ l  D l  ay- -  -  - * - 1 ,  a

mass. ive undertaking --  i t  took several  years

t o  c . ) m n l  c f  F  - -  ^ n d  r h i  c  T . ^ h d  . | 1 6 r m  ( \ ^ h 1 -  r ^ ll v r r Y  r  E !  r ' L

PIan, which was designed to ident i fy the

upgrades and improvements that needed to be

made in order to ul t . imatefy br ing the system

Beta Court Reporting
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into compl iance with water qual , i ty standards.

That Long Term Control  plan \das compfeted and

submiLted to EPA and ufLimately accepted by

EPA and the District of Columbia governmenL

in  2003 .

Once they accepted that,  then we

wen t  abou t  t he  p rocess  o f  es tab l i sh ing

performance standards for that.  system. And

those performance standards ref lected a

determinat ion that EPA and the Distr ict  of

Columbia government had made that once

implemented, these control-s,  i f  they were

funct j -oning as they were designed and set

f orth in the Long Term Cont.rol plan, v,ioul-d

provide for compl iance with water qual i ty

standards.

I  might add, the CSO pol icy

provides for two separat.e ways of making the

demonstrat ion required in the pol icy --  you'd

ei ther use the presumption approach, which in

essence r-s an approach which cal fs for so

many overflows per year, or a percent removaf
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requirenent,  or you can use a demonstrataon

approach, wtrere in essence you attempt to

demonstrate to EpA in the sLate that in fact

once  you  imp lemen t  t hese  con t ro l s ,  you '11  be

in compl iance with water qual i ty stand.ards.

WASA chose the demonstrat ion

approach. Ult imately,  the Distr ict .  of

Columbia EPA accepted that.  Of course, under

the demonstrat ion approach, under the po-Licy,

i t 's  c lear t .hat you have to include a

pos t-construct ion monitor ing program in the

permit ,  which in essence says Lhat once you

complete implement ing al l  of  these controls,

you th€n go and monit .or for water qual i ty

comp l iance ,  and  i f  i n  f ac t  you  can

demonstrate compl iance at that point . ,  then

you ' re  deemed  to  be  i n  comp l iance  w i th

standards and you,ve compfeted your

ob l i ga t i on .

I f  on the other hand that

pos t  -construct ion monitor ing says thaL you're

not in compl iance with water gual i ty
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1 standards, then you have to submit  a plan for

2 entrancing your system to do whatever el-se

3 needs Lo be done to come into compl iance.

4  And  i t ' s  t ha t  po in t  t ha t ' s  t he  hea r t  o f  t he

5 dispute over this water quaf i ty standards

6 nvn l .  i  l - ' . i  r ' i  ^ -  l - ^ ,v  p l v r r r v l L a v u ,  l s c a u s e  - -  a n d  o u r  v i e v / ,  i t , s

7  fundamen ta -L l y  i ncons i s ten t  w i th  Lhe  po l i cy  to

8 retain that.  water qual i ty sLandards

9 prohibi t ion language in the pol icy,  because

10 in essence, i t  would be fundamental ly

L1  i ncons i s ten t  w i th  the  po l i cy .

L2 The pol icy in essence provides that

13 once you complete that Long Term Control  plan

74 in the demonstrat ion approach, you go ahead

15 and do your monitor ing, your obf igat ion at

16 that point  is to upgrade your program.

I7 You're noL --  the nol  i  crr  doesn ' f  - i  nr ,end f  or

18 discharge to be deemed to be a non-compfiance

L9 with a permit .  I f  you retain that water

20 quaf i ty standards prohibi t ion in the permit ,

21 i f  WASA were to go out and do i ts

22 pos t-cons truct . ion monitor ing program, and i f
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in fact  that monitor ing showed non-compl iance

with water qual- i ty st .andards, WASA would be

i n  n o n - c o m n l  i : n r - a  r ^ r i  t h  i  |  <  n o r m i  F  r F t  i f.  - . . * -  s

not the way the pof icy works.

JUDGE REICH: And why does that not

viol-ate the ant j ,  -backs l  id ing provis ion for

the per iod of  t ime pr ior to the t ime you come

into compl iance with performance standards in

the  l ong  te rm comp l iance  p lan?

MR. EVANS: First  of f ,  the

performance standards take effect

immediately.  We have ,-  as a --  as Lhe

perm i t  i s  cu r ren t l y  w r i t t en .

IIUDGE WOLGAST: But the perf ormance

stand.ards themselves as you descr ibe are in

parL at  least larg:e capi taf  improvement

projects that -- even though they may be on

the books --

M R .  E V A N S :  T h a t , s  r i g h t .

ITUDGE WOLGAST : They don ' r exis t in

real i ty  for  some t ime - -  some t ime being up

t o  a t  f e a s t  2 0  y e a r s .
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1  MR.  EVANS:  Tha t ' s  co r r€c t ,  you r

2  Honor .  And  tha t ' s  cons i s ten t  w i th  the

3 pol icy.  The way the pol icy is

4 structured --  whaL the pol icy in essence says

5 is that we understand that communit ies f  i_ke

6 WASA, the DisLr ict  of  Cofumbia, are being

7 cal led upon to undertake massive expenditures

I  t o  i ns ta f l  t hese  sys tems ,  and  - -  and  we 've

I  < o l -  f n r t h :  n - ^
! , r  U C e S S  .

10 You develop your Long Term Control

l -1 Pfan, your Long'  Tem Control  plan is

12 approved, we impose an obl igat ion to

13  imp lemen t  t ha t  Long  Te rm Con t ro l  p fan .  Once

L4 you comp-lete that Long Term Controf  p1an, you

15 go ahead and you monitor for compl iance, I f

16 you cannot show compliance with the water

L7  qua l i Ly  s tandards .  you  upg rade  you r  sysLem.

18 The pol icy is structured, very

19 careful ly structured in a way so as to avoid

20 putt ing corununit ies l ike WASA and the

2L Distr ict  of  Cofunbia into non-compl iance with

2 2  l - h e i  r  n e r r n i I  a q  I . n . r  ^ q  t - h a r ' '  r a  r l a i  r ^  - ' h - rg e  r v r l v  t s  u u r r r \ ,  w r r a L
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t he  po l i cy  has  to ld  them to  do ,  and  they ' re

complying with the provis ions of  their  permit

and the pol icy.

What the Friends of the Earth and

S ie r ra  C-Lub  a re  con tend ing  i s  t ha t

notwithstandinq al l  of  that,  notwi t .hs tanding

what the pol icy says, we think WASA should be

1 - ^ l  A  ^ ^ - r ' :r r E r u  L U r r L - ! r r u a r r y  r r a b J e  f o r  a n y  e v e n t s  o f

non-compl iance with the water qual i ty

standards whi le i t . ,s undertaking this

mult imi l l ion dol lar Combined Sewer Overf low

conLro-L program. The other point  we make in

ou r  pe t i t i on  i s  t ha t  i f  you  l ook  a t  Lhe

po l i cy ,  t he  po l i cy  c fea r l y  i den t i f i es  the

^ ^ - i i  F . i  ^ - ^  1 1 - ^ r  - ^  rLr raL  s . . . , '  _Ln  Phase f  permi ts ,

ident i f ies lhe condit ions Lhat go in phase I I

pe rma ts .

The Phase I  condit ions clearfy

provlde tor narraLive water qual i ty standards

compl iance condit ion whi le you're developing

your Long Term Controf p1an. Once that. Long

Term Control- Plan has been developed and

. ' ]
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1 approved and incorporaLed int-o the permit ,  i t

2 does -* has no ment ion whatsoever of  a

3 narrat ive water qual i ty standards compl iance

4 condit . ion. I / , lhat i t  saws i  s f  hai-  f  he water

5 qual i ty-based provis ions of  that permit

6 shoufd be --  under the demonstrat ion

7 approach, shoufd tre performance standards

8 derived f rom the L.ln.r 'F,-rm r-.\rrf r.-\ ' l  Dlan.

JUDGE STEfN: Yeah, I have a

10 quest ion about that.  Because as I  read the

11 CSO pol icy in the middle column of the

12  Federa l  Reg is te r  a t  18696 ,  i t  sa id  you r

13 Phase IT permit  should include the

14 technol ogy-based controls,  narrat ive

15 requirements,  as wel l -  as waLer qualrry

16 eff luent f imitat ions. So why would you not

L7 cont inue to ret .ain this language in t .he form

18 of some kind of  a narrat . ive f imitat ion that

19 was in the pr ior permit?

20 MR. EVANS: I f  you read the phase I

2L and the Phase I I  provis ions together,  we

22 think that there was a clear --  I  mean, i t

. ' O
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1  was  - -  i t ' s  c l ea r  t o  us  tha t  t he re  was

2  obv ious  omiss ion  o f  Lha t  exp ress  p rov i s ion

3 for a narrat ive water qual i ty standards

4 compl iance obl igat ion in the phase I I

5 permit  --  i t  was not --  i t .  was clear ly not

6 lncluded in the Phase f I  condit ions. By the

7 same token, there,s no ment ion of  a narrat .rve

8 discharge prohibi t ion in the phase f I

9 permits,  but a cfear reference to Long Term

10 Control  Plan-der ived performance standards.

_ L  _ L  t I  y O U  . -

72 ,JUDGE STEfN: Are you sugqest ing

13  tha t  t he  p rov i s ion  tha t  was  i n  you r  p r i o r

I4  pe rm i t  was  a  comp l iance  ob l i ga t i on

15 speci f ical ly required by the phase I

16 permit t ing'  process ?

1,7 M R .  E V A N S :  T h a t , s  r i q h t ,  Y o u r

18  Honor .

19 ,juDGE sTErN: rs that cited in your

20  b r i e f s  ?

22

MR.  EVANS:  Yes .  I  be f i eve  i t  i s .

. IUDGE WOLGAST: Going back Lo sort
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of --  what 's the fundamentaf fegal  author i ty

for WASA to in essence be orr t  of  comnl i  ance

with waL.er qual i ty standards for an extended

per iod  o f  t ime?

MR.  EVANS:  The  po l i cy  i t se l f ,

which of  course as this Board knows has been

incorporated into the Clean Water Act at .

Sec t i on  402 (S) .  I f  you  l ook  a t  t he  s t ruc tu re

of the pol , icy,  i t  set  up a special

progranuning: process for combined sewer

sys tems .

In essence, what i t  said is that.

we ' re  go lnq  to  - -  we  have  a  se t  o f

technology-based and water qual  i ty-based

requirements that we're going to impose on

CSO commun i t i es .  I f  t hev  f o l l ow  1 -ha f

p rocess  - -  i f  t hey  fo l f ow  tha t  p rocess  and  do

what is required of  them in the Long Term

Control  Pfan, we're not going to hold them

liabfe and subject to non-compfiance and

enforcement act ion as long as they do what

the pol icy cal ls for them to do under both

38
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the t  echnofogy-based requi rements and the

w a t - e r  c ' l r a  l  i f  v - h ^ s e d  y a . - r r r i  r F m 6 n i  q

JUDGE REICH: Can I  go back to my

quest ion in the sense that i f  we had Lhe same

c i r cums tances  we  have  today ,  bu t  Lhe re  were

n n  f n r m . a  l  F D A  a e n  h ^ l  i  - . .  i  F  - . . - -  - . i , , ^ F
} J v r _ L U y  

_ *  _ t L  w c t b  J u s L

something tLrat  was done ad hoc in this case,

would the permit  v iofate the ant i  -backsl id ing

- * ^ - . i  -  l  ^ -  I *  ! 1 - - L  - ^ -p t  uV  r  ! j  r u r l  _ t I t  Lnac  CaSe?

M R .  E V A N S :  I f  - -

JUDGE REICH: f 'm t ry ing to ask in

e . s s e n c e  \ ^ / h e f  h a r  \ / . \ r r  , l  r ' a  c : r r i  n n  I  h a  . r C n  n a  I  i  a r zr v u  g l v  r q J r r r v  P v  r r L : f

provides an except ion to the ant i  backsf id ing

r F a r r r l  ' l . e m e n f  o r  v r n r r ' l  , , l  1 r ^ r r  c ^ r '  f  h 6
J  v u  r q l  L  r r E

ant i  -backs f  id ing requirement st i l f  would not

be appl icab- le even i f  there were no CSO

po f i cy?

MR. EVANS: Let me address the

pof icy f i rst . .  And Lhe point  I  want to make

here  i s  t ha t  we  th ink  i t ' s  app rop r ia te  to

note Lhat the t ' r iends of  the Earth and Sierra

C lub  have  no t  a l l eged  i n  the i r  peE iL ions  tha t

Beta Court Reporting
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1 the delet ion of  the narrat ive discharge

2 prohibi t ion is inconsistent wi th the CSO

3 po l i cy ;  t hey ' ve  sa id  they  weren ' t  g i ven  fa i r

4  no t i ce ,  t hey  sa id  i t  v i o la tes

5 ant i  -  ba cks - [  id ing .

5 So we bel ieve that they have

7 effect ively conceded that the delet ion of  the

8 narrat ive discharge prohibi t ion is consrscenc

9  w i th  the  CSo  po l i cy ,  wh ich  aga in  i s

10 incorporated into Sect ion 402 ( .1J of  the Clean

LL  Wate r  Ac t .  We  don ' t  be f i eve  tha t  you  can

12  pe rsuas i ve l y  a rgue  tha t  t he  de_Le t ion  i s  - -  o r

13 at least acknowledge the delet ion is

1,4 consistenl .  wi th Sect ion 402 lql  of  the Cfean

15 Water Act,  whi le at  the same t ime assert ing

16 Lhat i t  v io lates the ant i  -backs l  id ing

'17 provis ions of  Sect ion 402 (o) .

18  And  i f  no th ing  e l se ,  you ' ve  go t  ro

19 read those two together.  So again,  wi thout

20  hav ing  asse r ted  Lha t  i t ' s  i ncons i s ten t  w i th

2L  the  po l i cy ,  t hey  mus t ' ve  acknowfedged  i t , s

22  cons i s ten t  w iLh  i he  nn l  i . r r  * -  f . r  a . cep t  t . he i r

(202) 464-2400
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argument

con f l i c t

Now,  i f

would in  essence woufd be to read a

4

be tween  402 (q )  and  Sec t i on  4O2(o )

the re  were  no  po - l i cy  Loday  - -

JUDGE REICH: Uh-huh.

MR. EVANS:  And t .he  nermi  t  was

wr i t . t en  the  way  i t ' s  w r i t t en .  I  don ' t  t h ink

10

there would be an ant i  -backs l  id ing problern,

because I  don' t  th ink i t  would be

an t i -backs l i d ing ,  because  the re ' s  on - I y

backsl id ing i f  in fact  the new eff fuent

l im i ta t i on  i s  f ess  s t r i ngen t  t han  the

eff luent l imitat ion that i t  replaced in the

n r a r r i  n l c  n a r m i  r

Here we have numeric s i tes --  we

have numeric Long: Term Control pfan-derived

performance standards which impose r igorous

numer i c  c r i t e r i a  on  the  comb ined  sys tem,

which by their  very naEure ale not present in

a narrat ive prohibi t ion.

So  we  be l i eve  ou r  pos i t i on  i s  t ha t

the Long Term Control  pfan-der ived speci f ic

performance standards are more str ingent.

1t-

L2
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cer ta in l y  equa l f y  s t r i ngenL  to  the  d i scha rge

p roh ib i t i on .  So  i f  r he  cond i t i on  i s  no l  - I ess

s t r i  n . t a n f  .  f  h a r e ' <  n o  L r a c k q l  i  c l  i  n . r .  r ^ r e  d o n  r

th ink ant i  -backs l  id ing even comes into play.

JUDGE STEIN: But the --

CLERK: Go ahead.

,fUDGE REICH : Uh-huh .

,]UDGE STEIN : Provi s ions are

d i f f e ren t .  f  mean ,  you  c lea r l y  have  a

di f ference between what existed before and

what EPA is proposing to do now. Isn' t  i t

conceivable that i t  may be more str ingent in

some a reas ,  buL  l ess  s t r i ngen t .  i n  o the r

areas ?

MR. EVANS: No, Your Honor --  they

may  be  d i f f e ren t ,  bu t  t hey ' re  d i f f e ren t  f o r  a

speci f ic purposer and consistent wi th the CSO

pol icy.  But they cover the satne subject

ma t te r .  The  na r ra t i r re  d i  scha roe  n roh ib i  t i on

basical ly is designed to hol-d WASA or any

o the r  CSO commun i t y  f i ab le  fo r  waLer  qua l i Ly

standards violat i "ons that may be caused by
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10

i ls combined system.

The Long Term Control  pfan-der ived

performance standards are designed to --  are

in  essence  a  t rans la t i on  o f  t he  e lemen ts  o f

the Long Term Controf plan for which WASA

wou fd  be  he ld  f i ab fe  - -  and  they ' re  a1 l  based

upon  comp l iance  w i th  wa te r  qua f i t y  s tandards ,

WASA woufd be f iabfe i f  i r  fa i fs to comply

w i th  those  pe r fo rmance  s tandards .

Both --  at  the heart .  of  i t ,  both of

them are the water qual i ty-based eff luent

l - imitat ions for a combined system under the

CSO pof icy.  Under phase I  permit ,  that water

qual i ty-based eff luent l imitat ion is a

narrat lve discharqe prohibi t ion; under the

LL

L2

l-3

I4

15

L O Phase  f f  pe rm i t ,  i t , s  t he  pe r fo rmance

standards derived from the Longf Term ControlI 7

18 P-Lan .  Yes ,  t hey ' re  ve ry  d i f f e ren t ,  bu t  t hey

do the same thing, or they,re int .ended to do

f  he  cAma I  l - '  i  h^

JUDGE WOLGAST: We11. I undersland

your  argument ,  buL I  bas ica l ly  understand you

19

20

2L

22
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se ts  up  a  schene  t -ha t  i s  i nhe ren r l y

incons i s tenL  w i th  the  an t i -backs  l i d i ng

provis ion of  the Act,  in the sense that the

o r ig ina l  p lan  w i th  rhe  3 (e )  (1 )  l anguage ,  i t

may have been less speci f ic,  but i t  d id

prohibi t  d ischarges in amounts that exceeded

water qual i ty st .andards.

Now \ , ' /e have more speci f ic

prowisions, buE. we also al l  acknowledge there

is a del- ta in which there wif  l -  be dischar-crce

Lhat exceed water qua-[ i ty st .andards, and

tha t . ' s  wha t  I 'm  t r y ing  to  - -  I  t h ink  you  hea r

some f rus t ra t i on  o f  how these  th ings  f i t

together hr i th the ant i -backs l -  id ingr provisron

of the Act .

MR. EVANS: Wel l ,  the fundamental

quest ion is whether or not the l imitat . ion rs

Iess str ingent,  and we bel ieve to fook at

whether or noL the f imitat ion was fess

str ingent,  we have to look to what --  what do

those ef f  l -uent l imitat . ions --  what do those
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10

perm i t  cond i t i ons  requ i re  WASA to  do .

JUDGE WOLGAST: So you're saying

that because the provis ions themselves that

are on the books eventual ly wi l l  get to the

same p lace ,  t hose  spec i f i c  p rov i s ions  o r

l im i ta t i ons  don ' t  cons t i t u te

ant i  -backs l id inq, even i f  . in between, we know

on  the  g round  the re ' s  go ing  to  be  d i scha rges

that v io-Late water qua-[ i ty standa-rds?

MR,  EVANS:  Tha t ' s  co r rec ! ,  You r

Honor.  Take. for example, i f  EPA were to

enforce against WASA, or the ci t izens'  group

were to enforce against.  WASA for

non-compl iance with wat.er qual i ty standards

under the narrat ive discharge prohibi t ion,

and let 's say that enforcement act ion was

began whi le the narrat . ive discharge

prohibi t ion was st i l - f  in the permit  and yet

we had an approved Long Term Control p.lan

with the performance standards, and you had

an EPA determination that once this pfan was

implemented, i t  woufd provide for compl iance

11
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with water quaf i ty standards, we bef ieve that

in that enforcement act ion, the in junct ive

ref i  ef  t .hat the court  would ent.er agains t

WASA woufd be to implement the Long Term

Contro]  Plan and achieve compl iance with the

Long Term Control  plan compl iance standard.

So order ing compl iance wiLh a

narrat ive discharge prohibi t ion and order ing

compl iance with the Long Term Control  plan

performance slandards is the same thing --

.JUDGE WOLGAST: BUT i f  ThAT'S thE

case, then why is i t  so importanL to have the

comp l iance  schedu le  i n  t he  pe rm i t  i r se l f ,  i f

that 's --  i f  an enforcement act ion on this

pe rm i t  wou ld  end  up  a t  t he  same p lace ,

compl iance with the Long Term Controf  plan?

MR. EVANS: Because of the penalty

issue, Your Honor. WASA remains €t<posed. to

po ten t i a l  pena lE ies  fo r  non -comp l iance

because of the excfusions bui f t  into the

c o n s e n f  d e r . r c c  a n c l  : l c n  h a n = " - -  - -  5 ^ i i ,* e -  r . 1 ,

WASA pfaces great value on i ts compl iance
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1  s ta tus .

2 JUDGE REICH: Would there be any

3 di f ference in the analysis i f  we agreed with

4 you that l-here should be a cornpl iance

5 schedule in Lhe permit  i tsef f? I f  the permit

6  con ta ined  a  comp l iance  schedu le ,  doesn , t  t ha t

7 in essence shoh/ that the ef f luent l imitat ions

8 aren' t  going to be meL for some substant iaf

9 per iod of  the t ime, and doesn' t  i t  aggravate

10 the probfem that Ltudge Wofgast was ta-Lking

11 about about a per iod in which as a pract ical

L2 matter,  the discharqe l imits have been

13 relaxed?

14 MR. EVANS: No, your Honor.  Keep

15 in mind that --  dur ing the per iod of

16 i f lp lementat ion, whether you put the schedule

I1  i n  t he  pe rm i t  o r  no t ,  du r ing  the  pe r iod  o f

18 implementat ion, you have the Nine Minimum

L9 Control  obl igat ions that WASA has to comp_ty

20 with.  You also of  course have the obl igat ion

2L  ro  des ion  and  .Ons t ruc t  and  then  to  bec r inL v  s L 9 + r r

) 2  ^ n a r ^  1 -  i  h d  { -  h i f  .sysLem.

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382



l-

2

3

4

5

6

7

8

9

10

11

L2

13

1-4

15

L6

I7

18

t_9

20

1 ' 1

22

48

e n  r z a  <

JUDGE REICH : But nei ther of  those

m c a i -  i  n . r  l - h a  ^ r r r r a n l -goes to the quest ion of

wat.er qual , i ty standards.

MR. EVANS: Unquest ionably,  whether

you've got a narrat ive discharge prohibi t ion

or a Long Term Control  pfan-der ived

performance standards, the real i ty is,  unt i l

these massive --  and r ight now the totaf  cost

o f  t h i s  i s  ove r  92  b i l l i on  - -  un t i f  t hese

massive controls are instal fed, and the

real iLy . is you can' t  snap your f ingers and

instal l  them --  and whether you got one

cond i t i on  o r  ano the r -  r zo r ' r e  s t i 1 I  c rn inc r  16

have a period in which the combined system

wif f  v iolate water quaf i ty standards dur ing

per iods  o f  ra in f  a  I -L  - -

JUDGE REICH: But doesn,t  including

i t  in a schedule sanci ion i |  in ,a r^7^\. '  lhar

r :esponding to that a consenL. decree does not?

I mean, putt ing i t  in the permit  in essence

leg i t ima t i zes  i t ,  t ha t , s  t he  reason  tha t  you

may --  you have a --

Beta Court Repofting
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1 want i t .  there, so you're not exposed to

2 penalt ies,  So i t  seems to suggest that.  i t

3 reinforces the idea that there wif l  be this

5 M R .  E V A N S :  F i r s L ,  Y o u r  H o n o r ,  I

6 don' t  bel ieve that has to be the resul t .  As

7 T said before, one possible approach that

I  states could take --  EpA or sCates could Lake

9 to this issue would be at the t ime that

10 narrat ive discharge prohibi t ion is st i f l  in

11 effect  under the Phase I  permit ,  you can

L2 negot. iate and enter a consent decree at that

13 point  in t ime, because there is

L4 non-compl iance- Then once that phase I f

15  pe rm iL  i s  i ssued ,  Lha t  i nc -Ludes  the

15 schedul ing of  the phase r I  permit  wi th a Long

17 Term Control  Plan-der ived performance

18 standard.

19 So you have both a consent  decree

20 and you have a permit  wi th a compl iance

21  schedu l -e  i n  i t ,  T  don , t .  be l i eve  i t  sanc t i ons

22 non-compl iance. Keeping in mind that these

Beta Court Reporting
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co r f i r un i t i es  a ren ' t  ge t t i ng  a  f ree  r i de  he re .

WASA, unl ike any other community in the

M p l - r n n n l  i  l - a n  n i e l - r i n t  n r a . a  r h d  i ^ l A q A , <

ra tepaye rs ,  t he  D is t r i c t  ra tepaye rs  a . re

spend ing  ove r  S2  b i f l i on  to  con t ro l -  t h i s

p rob lem,  and  tha t ' s  essen t i a l l y  wha t  t he

pol icy and Congress in adopt ing the pol icy rn

the  C lean  Wate r  Ac t  recogn izes .

I f  we ' re  go ing  to  ask  commun i t i es ,

and not af l  communit ies -*  a refat ivefy smaff

percent.age of communit ies in the United

S ta tes  have  comb ined  sys tems  - -  i f  r ^ re ' . re

qoingi  to ask this sma1l subset of

m t l n i c i n a l i t i e e  i n  F h i q  r - o r r n j -  r r z  i n  h e : r  t - l r eu r r r  r  L v u r r q ! l i

e)<traordinary burden --  and there's no grant

funding avai fable to speak of for these

D f o c l r a m s  - -  i f  u r c ' r a  a r r i i n r r  f . \ : e k  l - h a m  F r )e  Y  v r r r v

bear this extraordinary burden of these

comb ined  sys tems ,  we ' re  go ing  to  manda te

t.hese controls --  the least rde can do is not

hold them in non-compl iance whiJ-e they're

doing what they're supposed to be doing and

50

1

2

3

4

5

6

7

8

9

10

11

1 )

13

14

15

L6

'L7

18

19

20

2 I

Beta Court Reporting
www. betarepofting.com(202) 464-2400 (800) s22-2382



l - L

1 we've asked them to do under the CSO controf

2  po l i cy .

That 's  the f  undament .a l  ra t ionale

4  fo r  Lhe  way  the  po l i cy  i s  s t ruc tu red ,  i L  i s  a

q  ^ , , ^ ^ F . :: r  questaon or quest ion of  fundamentaf fa irness

6 and Congress endorsed that approach to

7 combined systems when i t  incorporat.ed the

8  po l i cy  i n to  t . he  C fean  Wate r  Ac t .

LJ Ulr\ l- tr  bttrI I \ :  1 De_Lfeve 1/Ol. lr  Clme

10 has been up for severaf minutes. So we

1-t  appreciate your answering our quest ions, and

'L2 
i f  we coufd move on to Mr.  Muel ler.

Wi l l  you be reserving any of  your

L4  t ime  fo r  rebu t ta l  ?

MR. MUELLER: Yes,  I  am. F ive

L6  m inu tes ,  p fease .

,JUDGE STEIN : Okay .

MR, MUELLER: Good af ternoon.  Good

t 9  t . o  see  you  a  coup le  o f  you  aga in ,  i t , s  been  a

20  few  yea rs .  A  p ]easu re  to  be  he re .  I

2t  represent the Chesapeake Bay Foundat ion. And

22 I  th ink whi le we af l  seem to qet caugrht up . in

_ L f

L7

18

(202) 464-2400
Beta Court Reporting

www. betareporting.com (800) s22-2382



1

2

3

4

5

6

7

I

9

10

11

L2

13

I4

15

L6

1"'t

l_8

19

20

21

52

thre facts and f ine points of  the rufes and

Lhe regulat ions and the statuLe, I  th ink i t 's

very important for th is Board to be aware of

t  he  h i  oca r  n i  r - l - r r r a  : n . l  i  ha  r " rh \ /  f  ha \ /

Chesapeake Bay Foundat ion is involved in this

chalfenge. and why we bel ieve that a

c o m n l  i : n r - e  q r - h e d r r ' l e  i q  r o a r r i r a d  i n  t - h a

r )e rm i  t  And  f  h , r f  i  q  l -  h : l -  f ha  r -ha< :na :Lo  R : r rl r r v o q l / s s r : L  l q j

i  <  i m n r i  - - . . ]

A n d  D . C . ,  E P A  a n d  a l l  o f  t h e  s t a t e s

in  the  Rav reo i  on  .  s  i r rnar |  en  ^ . r raamanf  l -ha t

said th€y were going to get the Bay off  the

303 (d )  f i s r  by  2010 .  we l f ,  i t ' s  2007 ,  r i gh r

on the cusp of 2008, and vre st i1 l  have one of

l - . h e  I  a r c r e q f  - -  t h a  I  a r o e s t  1 . 1 o i  n t s o r r r . e  i  n  t h el J u r r r L - v u  r  L L  r r

Bay  reg ion  tha t  hasn ' t  comp l ied ,  o r  even

begun to come into compfiance wiLh a sLandard

tha t  w i I I  he lp  the  Bay  ge t  o f f  t ha r  l i s t .

And  so  we  be l i eve  tha t  a  comp l iance

schedu-Le has to be in the permit .

Now, a coupl-e of  the --  points you

raised with Mr.  Evans, and you asked about

Beta Court Repofting
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1  wha t ' s  t he  l anguage  in  D .C .  1aw,  and  how does

2 the interplay with the Clean Water Act and

3 the cert i f icat ion from EPA --  and I  wanted to

4 kind of  jump to that.  i f  we coufd. First ,  the

5 D.C. law that r ,ve bef ieve is governing --  i f  I

6 can get th is to come over here --

53

1

8  he re .

9

. IUDGE STEIN:  We can see i t  up

M R .  M U E L L E R :  O k a y ,  g r e a t .  T h e y ' r e

10  in  the  cenLer  o f  t he  page .  D .C .  s tacuce

11 says, "When the director requires a new water

L2  qua l i t y  s tandard  based  e f f l uen t

13 f  i -mit .at ion, "  --  which i .s what we have

14  he re  - -  " i n  a  d i scha rge  pe rm i t ,  t he  pe rmr r ree

15 shal- l  have no more than three years to

L6 achieve compl iance with the l imitat ion unless

I7  the  pe rm i t t ee  can  demons t ra te  thaL  a  l onger

18 compl iance per iod is warranted. ' ,  And the

L9 last  sentence says, "The compl iance schedule

20  sha l l  be  i nc -Luded  in  the  pe rm i t .  "

2 I There is  unequivocal  fanguage that

22 D.C. faht requires a compl iance schedule in

Beta Court Repofting
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I the permit .  Now, the quest ion has been

2  ra i sed ,  we l l ,  d id  EpA wa ive  tha t  i n  i t s

3  ce r t i f i ca t i on  l e t t e r?  And  as  Mr .  Evans

4  po in ted  ou t ,  t ha t  ce r t i f i ca t i on  l e t t e r  i s  no t

5  F n l  i r a l r r  a l a r r  n n  r  l - ' - { -  - ^ i - { -vr . r  L r ta r  po l -n t .  r t  says  In

6 paragraph 2,  "DDOE concurs wi th EpA that  EpA

7 shoufd establ ish a schedufe for  compl iance

8  w i t h  a  n i t r o g e n  l i m i t .  "

9

10

T l -  d n o q n  |  |  c r r r  t ^ r | a r a

And  I  be f i eve  i t ' s  impor tan t  t o

11  recogn ize ,  aga in ,  t he  b igge r  p i c tu re  he re  i n

L2 the circumstances behind the cert . i f icat ion

13  fe t te r ,  wh ich  was  - -  on  Augus t .  18 ,  200G,  EpA

14 submit ted a fact  sheel about the proposed

15 permit  that said there wi l f  be a compl iance

L6  schedu le ,  t he re  i s  an  i n te r im  comp l rance

I '7 schedule in the proposed permit ,  and there

18 wif l  be a compl iance scheduLe in the f inaf

19  pe rm i t  when  i t ' s  i ssued  - -  i L  comes  up  fo r

20  re - i s suance  aga in  i n  2008 .

2L So EPA's on record saying in Augtust

? )  f  h ^ f  l - h a r r ' r a  a a i - ^  f ^  1 -  - - , ^  -  ^ ^ - ^ t ; --  _  v__Lt rg  Lo  nave a  comp_Laance
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schedule in l -he permit .  Then in December,

af  ter:  they've received comments on that f i rst

perrni t ,  EPA turns around and says, wef l - ,  we

bef ieve there shoufd be a compl iance

schedule,  but we think that i t  should be rn

some kind of  other enforceabfe document.  And

we think that enforceable document may be a

consenL  dec ree .  Now - -

JUDGE STEINT Do you know why they

. - h : n r r - n  r l .  a i  r  m i  n n  r

MR. MUELLER: I  - -

,IUDGE STEIN : I ' 1l- ask them that

q u e s t i o n ,  t o o .

MR. MUELLER I Wasn' t  part  of  that

conve rsa t i on ,  so  f  can 'L  rea f f y  answer  i t .

Bu t  t he  th inq  f  t h ink  i s  f rus t ra t i ng  fo r  us

is that --  and I  understand iL 's probabfy

t rue  fo r  WASA,  i s  t ha t  you ' ve  goL  a  neb j

pe rm i t  l im i t  t haE  bas i ca l l y  cu ts  t . he i r  f oad

in  ha f f .  They ' r e  down  to  4 .689  m i l l i on

pounds of ni t rogen a day. That 's a 150 dump

truck loads of ni t rogen a day in the Potomac
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^ r r t -  l - ^  F l h ^  D - . .  c - ^  l -  l - r a r , r t ' a  n ^ t -  f  ^  + i  d r r r e  O U t,  J v  u r r v }  v E  9 v u  L v  ! r 9 u !

h o w  t h e y ' r e  g o i n g  t o  c u t  t h e i r  l o a d  i n  h a f f ,

t h a f ' q  n o t -  q i r r n i f  i r a n r  - -  i r c i a r i f i r : r t -r  r  r J f  Y a r  f  !  f  L  u r r  u ,

: l - - r  t  ^L l l c l L  S  d  L . J I l g  W a y  t O  g O .

And to issue a permit  that has no

schedu le ,  doesn ' t  mee t  t he  requ i remen ts  o f

the  C lean  Wate r  Ac t ,  f e t  a lone  D .C .  Code ,

because t .he Act says that --  and we agree

tha t  i t ' s  d i sc re t i ona ry  w i th  the

administrator whether to have a compl iance

schedu le  i n  t he  pe rm i t  o - r  no l  - -  bu t  we

bef ieve that that discret ion is tempered when

the Act requires that there are assurances

tha t  t he  waLer  qua f i t y  s tandards  wh ich  th i s

permit  is based upon wi l l  be met.  And when

you just  issue a bare permit  or just  a number

and no schedule on hoh, you're going to get

the re  fo r  t he  l a rges t  p lan t  i n  t he  Bay

watersLred, indeed the worfd,  we think there

i s  - -  t haC i s  an  abuse  o f  d i sc re t i on .

J U.uG.Ei STE lN : A re you propos.ing

simply taking the exist ing consent decree and

56
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1  p lugg ing r  i t  i n to  the  pe rm i t ,  o r  you ' re

2 talk ing about the ni t rogen l imit  here --

3 MR. MUELLER: EXacTfy

4 JUDGE STEIN: A new schedule has to

5 be developed.

6  MR.  MUELLER:  Exac t l y .  A11  we ' re

7  focus ing  on  i s  - -  ou r  ob jec t i on  i s  t o  t he

8 totaf  ni t rogen l imit ,  fa i lure to have a

9 compl iance schedule.  We agree with the

10 l imit ,  we agree with the total  foad, we agree

LL  v , / i t h  t he  concen t ra t i on  l im i t s .  And  a f f  we ' re

12 talk ing about is the t imef ine for compl iance.

13 JUDGE STEfN: But for the provis ion

t4 in the Distr ict  of  Col-umbia regulat ions that

15 you put up on the screen, woufd i t  be

-t6 mandatory to put the compl iance schedufe on

L l  t he  pe rm i t?

18 MR. MUELLER: We think so under the

1-9 fact .s that I  just .  gave to you, which as --  we

20  ag ree  i t ' s  d i sc re t i ona ry ,  bu t  t haL  d i sc re t i on

2L is Lempered by the fact  that the

22 administrator must make certain that there

5'7
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are assurances, reasonable assurances that

f h a f  i  q  h t ^ f  a r  . t r r ^  I  i f  1 /  q l -  ^ n r : l a r z l c  a n i - . i  , r a! l q L ! l \ j u u r r

bel ieve that the permit .  l imit  meets that

water.  qual i ty standard, because that 's what

the  Chesapeake  Bay  P rog ram - -  EpA 's  o f f i ce ,

Bay program and the states agreed was the

r ig:ht  number for Blue plains.  And so we

be l i eve  tha t ' s  go ing  to  he lp  d r i ve  down  the

ni trogen pol , fut ion to the Bay.

And we bef ieve therefore that the

adrninistrator must look at  th is.  I  mean

it 's the biggest one in the h/at .ershed. We've

got to f igure ouL how that one's going to

come into compl iance- I f  we don' t  g ive them

a schedu le ,  a f l  t he  o the r  l i t t l e  ones

throughout the Bay region are going to say,

wa i t  a  m inu te ,  you  cu t  D .C .  a  b reak ,  why

a ren ' t  you  g i v ing i  us  a  b reak?  Why  can , t  we

sl ide from the date that.  we have to meet

that ?

JUDGE STETN: If EpA vrere to enter

lnto a consent decree with WASA, a judic ial ly

5B
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enforceable consent decree that had a

schedule,  why woutd that not.  be sat isfactory

to the Bay Foundat ion?

MR. MUELLER: Because i t .  basical ly

cuts ouL publ ic process. you al l  have been

there before. I  mean, we know tLre process.

Cit izens submit  comrnents on a consent decree,

DoJ reads them, maybe they respond to them,

maybe they don' t .  The judge may never even

know exact ly -*  the ful f  extent of  what the

comment is,  and the _Law is pret ty c lear that

when a court  is reviewing a consent decree,

i t  basical ly has to make sure that there was

a meet. ing of  mind bet\ ,^ ieen the part ies and

there's not some compleLe fai lure to comply

with the ]aw.

Now, we'd have a real hard argument.

t r y ing  to  ge t  t ha t  changed  a t  - -  be fo re  ou r

D is t r i c t  Cour t .  p1us ,  i f  we  were  to  appea l

' i t -  t - r r l i n n  t ^  ^ ^ F  l l a t - 6  - ^ r r r t -  t - ^L v  v c L  c r r r  u v v L f f 4 L

bel ieve that a fower court  made a decis ion

i ssu ing  a  consen t  dec ree ,  t ha t  hu rd le  i s
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huge, And we bel ieve that given Lhe deadl ine

for compl iance, 2010 deadl ine, and the amounc

of work that needs to be done, we think there

absofutefy has to be a compl iance schedule in

the permit  ,

The  o the r  l ssue  i s ,  we  a l l  know,

sadJ-y,  that of  t .ent imes consent decrees are

wri tLen and things change and deals are made

after the fact ,  the daL.es on the consent

dec ree  s l i de ,  somet imes  the  reg ion  doesn ' t

en fo rce  i t  o r  t he  s ta te  doesn , t  en fo rce  i t ,

and then ci t izens have to come in and do the

j  ob .

,fUDGE REICH: Can I make sure I

understand what you,re saying? I  understand

you Lo be saying that you think that even if

i t ' s  a  quesL ion  o f  d i sc re t i on ,  EpA wou fd  be

required by the facts to put a compl iance

schedu fe  i n  t he  pe rm i t ,  bu t  vJhaL  i s  you r

in te rp re ta t i on  o f  1105 .9?  Do  you  th ink  EpA

has discret. ion, or do you think that EpA has

no  d i sc re t i on  under  tha t  o rov i s ion?

Beta Court Repofting
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MR. MUELLER: Aqain,  as Mr.  Evans

2 pointed out,  we think this court  t ras dealt

3  w i th  tha t  i ssue  i n  the  S ta r -K i s t  Ca r ibe  case ,

4 in which i t  said EpA can impose iLs own

5 deadl ines wtten a state has already done so.

5  Here ,  D .C .  has  a l ready  imposed  those

7 deadl ines, and in fact  giwes t .hem the abi l i ty

8 to have some wigrgle room on that three-year

9 t ime per iod i f  they can show a reasonab_Le

10 reason for ext .ending that compl iance per iod.

1-1 So we think EPA is bound by D.C. faw.

72 ITUDGE REf CH : Okay.

13 JUDGE WOLGAST: Does the BaV

L4 Foundat ion have a posi t ion on \ ' rhether the

15  D .C .  reg  app l i es  to  any  comp l iance  schedu fe

16 for CSOs in the Long Term Control  pfan?

1 1 MR. MUELLER: We haven' t  noted an

18  ob jec t i on  o r  add ressed  tha t  i ssue  a t  a l l ,

19  Your  Honor .  So  i n  c fos ing ,  I  t h ink  - -  aga in ,

20  i t ' s  impor tan t  t o  f ook  a t  t he  LoLa l i t y  o f  t he

21  r " :  i  r c t rms tan r .e  f  he  d  i  q r -ha r r ra  f  ha f  r ^ ra  h .a r ro  t -  has r r ! r r s ! Y e

22 volume that we,re talk ingf about,  the Bay

(202) 464-2400
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agreemen t  t ha t -  a l l  Lhese  pa r t i es  have  s igned

on to  bas i ca l t y  1s  be ing  cas t  as ide ,  and  the

dead f ines  se t  i n  t he re  tha t  t hey  a l l  ag reed

to seem to be gett ingr pushed farther and

farther back.

h  fac t ,  t he  p fan  tha t  we ,ve  seen

submit ted by WASA suggests that they won' t

even come into compl iance unt i l  s i r  or seven

years af ter EPA approves their  plan. So i f

t ha t  i s  2008 ,  we ' re  now - -  you  know,

2074-20L5, and in some places we've seen

re fe rences  tha t  sugges t  i t  m iqh t  be  ou t  as

far as 10 years.  So again,  we feel  l ike that

the public needs t.o have some input on their

compl iance schedufe. The only way to have

that.  input is i f  i t 's  in a permit ,  and we

need to have the abi l i ty to enforce those

perm i t .  t e rms .  And  we  can ' t  do  tha t  i f  i t ' s

in a consent decree.

Thank you.

,JUDGE STEIN: If there were to be a

consent decree between EpA and WASA as to the
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t-0

nitrogen compLiance schedufe, is there any

abi l i ty of  c i t izens to enforce thaL under the

ci t . izen sui t  provis ion?

MR.  MUELLER:  We11 ,  i t ' s  - -  t he re

i s  some ques t i on  abou t  t ha t ,  and  i n  fac t ,  I ,m

only aware of  one case out of  the First

Circui t  that suggests that.  I f  there is a

consent decree --  and this was a RCRA

case --  i - f  there is a consent decree out

there that has seL t ime l imits for a

defendant to do something and they fai l  t .o do

i t  and EPA hasn' t  enforced those provis ions' ,

i f  the ci t izens can come back in and show

that there is some harm, then --  because i t

was a RCRA case, then they were al fowed t .o

1 1

13

14

15

I O t ry t .o enforce Lhat consent decree, but that

is a very rare factual  scenario and a very

d i f f i cu l t  hu rd le .

L7

18

19 Not. certain whether it would apply

he re  i n  t he  D .C .  C i r cu i t  as  we l l .

JUDGE STEIN: EPA hasn' t  proposed

compl iance schedule at  th is point  to your

20

22
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knowl edge ?

MR. MUELLER: Not that I 'm aware

of.  I  mean, I  know there are negot iat ions

going on about that. We know that WASA has

< r r l \ m i f  i a d  :  n l : n .  i t - ' c  h r , 6 h ^ h 6 c

schedule about when they're going to do

des ign  and  when  they ' re  go ing  to  h ,u i l d

certain port ions of  the total  ni t rog'en wet

weaLher  p rog ra rn .  Bu t  aga in ,  a l f  we  have  a re

kind of  beginning and ending dates, and we

have no way of real ly dr i l l ing dovrrn to see i  f

those dates are reasonable ones.

. fUDGE STEIN: Okay, thank you.

MR, MUELLER: Thank you.

MS. CIIAVEZ: Good afternoon, Board.

My name is .Tennif  er Chavez. I 'm here on

behalf  of  Fr iends of the Earth and Sierra

cl-ub. And we would l ike to reserve f ive

minutes for rebuttal  .  As you know, Fr iends

of the Earth and Sierra Cfub are chal- lengingl

Lhe  de fe t i on  o f  t he  wa t .e r  qua l i t y

s tandards -based  l im i f . a t i  on  i n  i he  n r i o r
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10

permit  \ r i thout not ice for two reasons.

Fi , rst .  the delet ion of  the language without

not ice violated the not ice and comment

requirements.

Second ly ,  i t  v i o la ted  the  Ac t ' s

ant i  -backs l  id ing provis ion. r t  d id so both

with respect to the proposed permit  which

proposed to phase out that requirement

decades in the future, but now also with

respect to the t ime, t .he intervening t ime

between now and then. And those two effects

di f fer.  They're not the same. and that is

what brings us back to the problem with the

lack  o f  no t . i ce .

Fr iends of the Earth and Sierra

Club certainly were aware that th is provis ion

general ly was on the table --  i t 's  on the

tabfe every t ime that the permit  is proposed,

but.  EPA never once proposed to deleLe the

language, And as your Honor pointed out,

we're not required to s i f t  through connents

o r  a t tempt  to  d i v ine  EpA 's  though ts .

11

L2

13

1_4

15

1,6

I7

18

L9

20
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1 If this is such an import.ant

2 provis ion, then certainly EPA was reguired to

3 give not ice of  i ts intent. ion or i f  - -  even of

4 the fact  that i t  was consider ing the

(  n n c a i  l - .  i  I  i  F , ,  ^ s  . l c 1  o l -  i  n a  | -  h a  r ^ , ^ l - a r  f r - ^  1  . :  L - -J  u v D D f  p f  f  f  L y  u !  r t r L r L  L r r r y  L t L r d - L _ r  L y

6 standards f imitat ion.

7 Now, WASA has suggested that our

8 posi t ion means that EpA could never change a

9 permit betv'/een the proposed permit and the

1 0  F i n : l  n a r m i  t - .  i - l ' j  ^  i ^  -  + - r ' r - ^ . '  . ' \  |- /  - J f s  as  a  l a_L lacy .  uc  cou rse ,

1-1 the --  that is t .he ent i re purpose of the

12 committ ing --  commenting procedure, is to

13  a f l ow  the  pub f i c  t o  poLen t ia l l y  i n f l uence  the

L4 f inal  permit . .  But there are also

15 proceedings, procedures, as your Honor

16 pointed out in 40 CFR I24 EhaE provide that

L7 i f  a substant ial  quest ion is raised dur ing

18 the comment per iod, then EpA should propose a

19 new draft  permit  and reopen the commenc

20  pe r iod .

2L There's absofutely no reason why

22 EPA woul"d nor do this.  r t  would simply

Beta Court Reporting
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. i nvo f  ve  an  add i t i ona l  pe r iod  o f  t ime .  I L

would have affowed Friends of the Earth and

Sierra Cfub and other members of  th is --  the

publ ie who are essent ial ly 1u1l-ed by the

proposed permit  to come in and direct  their

conments speci f ical ly to the ef fect  of

delet ing this language ent i rely inmediately,

as opposed to what they did direct  their

colunents to.  And the pet i t ioners directed

their conments in the onfy rational way that

they  cou ld  be  expec ted  to ,  t hey  d i rec ted

their  comments to what EpA proposed.

- " ^ ^ -  - - - - \ I .  r : i  r z a n  F } 1 i l -  a ' ^ r ,  l , =U  U U I J I 1  5 ' 1 I 1 I L .  - *  . . J V E

an opportuni ty to argue to this Board that

the part icular language that they deleted on

the meri ts shoufd nol-  harze Lrcrn dFl cfcd how

is i t  that you've been prejudiced by their

fai lure to provide not ice and comment?

MS. CHAVEZ: Wefl .  Your Honor,  I

woufd submit  that that opportuni ty exists

with any permit t ing process or any regufatory

process. Of course, the ci t izens always have
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a  chance  L .o  ra i se  the  cha f fenge  be fo re  a

court  or an appeals board, but i f  they

haven' t  done so in publ ic comnent,  for one

thing, they could be --  that i t  could be

decided that they did not properly or did not

adequately raise the conment in the

administrat ive proceedings, and therefore

they're precluded somehow from rais ing i t

f a t e r .

MOfe  funda rnan |a I  I a '  r - ha  n i  t i  - o -1s

have a rigrht to comment -- have notice of a

proposed act ion and to comment.  on i t . ,  and

then to at tempt to inf fuence that decis ion.

I t  coufd have been that --  i t  coul-d have been

the  case  thaL  the  pub l i c  cou ld ' ve  pe rsuaded

EPA that i ts act ion thar i t  took in the f inal

permit  was a violat ion of  water --  T 'm sorry,

of  t .he ant i  -backs l  id ing provis ion, and. of  the

ot.her requirements in the Act,  and i t

c o u L d ' v e  b e e n  t h a t  w e  w o r : l d n ' f  h . \ r e  f o  a q p g s f

the language.  So the not ice and corNnent

requi rements of  themselves ex is t  for  a
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reason, and those reasons were evaded when

EPA issued the f inal  permit  wi thout not ice,

,JUDGE WOLGAST: WhaL ' s the

pract ical-  ef fect  of  the delet ion of  the

language?

MS . CIIAVEZ : The _L imi t at i on i Ls ef f

is more str ingent than the l imitat ion in the

f inal  permit .  So the ef fect  is that now we

have  a  l im i ta t i on  tha t . ,  t r ue ,  i s  more

s n e c i  f  i r -  h r r l -  , r n  l r r  m n r o  q n o n i f i n  r ^ , i  r h r _ _ ! / s L u

to the Long Term ConLrol  plan controls that

are addressed in the LTCP and in EpA's

underly ing enforcement act ion. That

enforcement act ion covers a certain type and

cl-ass of  v iolat ions, but there could be other

viofat ions of  water qual i ty standards that

are not contempl-ated by the Long Term Control

Plan and that.  are not addressed by EpA's

enforcement.  act ion, and indeed there are

oLher types .

The pr ior water qual i ty standards

f imitat ion would provide protect ion in the
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permi l  against those other k inds of  water

qua -L i t y  v io la t i ons ,  bu t  i n  t he  f  i na -L  pe rm i t ,

t he re  i s  no  p roLec t i on  now aga ins t  any th ing

other than sinp-Ly f  a i  - lure to implement the

Long Term Controf  Plan performance standards.

'JUDGE WOLGAST: Could you give us

an example of somettrinq that \"/oufd not be

covered --

MS. CHAVEZ: Wefl  - -

,fUDGE WOLGAST: Of the Long Term

Control  Plan?

MS.  CHAVEZ:  One  fa i r l y  s imp le

example wou]d be a leakage in the system that

causes viofat ions of  water qual i ty standards.

Wi thou t  t he  wa te r  qua f i t y  s tandards

l  i m i f a f  i r r n  i n  f h a  n a r m i r  t ^ t a q l ' c  < i m n l r rr r r n P r )

required to march on with i t .s performance

standards under the Long'  Term Control  PIan.

But those have nothing to do with other k inds

of water qual i ty standards violat ions f ike

l - h e  I  c a k a c r a  n r  - -  > h a r t -  l . r  i  n a  a l  < a  f h r l -  r r a r r

could imagrine that has nothing t.o do with the
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T,. \n.r  l 'arm a-^h i  r^  l  D l_ -  - , 4 n .

,JUUGtj  SI 'E t-N: How many d]- t terent

water quaf i ty standards does the Distr ict

have? I  mean, are they just  ref lected in one

prov i s ion ,  a re  they  reE fecLed  in  seve ra l

p rov i s ions?  f  t h ink  i t  wou ld  be  he lp fu l  t o

t h e  E o a r . l  f r . l  f  r \ /  f  n  . r a t -  c n a - i + i ar } J c e r r r L

handle on the quest ion that Judge Wofgast as

ask ing ,  because  we 've  had  a  l i t t l e  b i t  o f

di f f icul ty sort  of  gett ing our arms around

sort of what ' s in and r,'.rha t ' s out, and if you

could point  us to that,  that would be most

he lp fu l  .

MS. CIIAVEZ: Sure. I  don,t  have

alf  of  the sect ion numbers before me, buE Lhe

D is t r i c t  wa te r  qua l i t y  s tandards  con ta in

severaf numeric l imitat ions that would be

refevant to CSO, such as bacter iaf  l - imit .s and

numeric f  imit .s for turbidi ty and clar i ty and

so forth.  The narrat ive water qua_I i ty

standards are mainly contained in --  I 'm

so r ry ,  21  DCMR sec t i ons  1104 .1 -  and  1104 .3 .
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12

10

And those narrat ive waLer qual i ty

s tandards  requ i re  Lha t  t he  D is t r i c t  wa te rs  be

free from substances that cause object ionabfe

depos i t s .  ob jec t i onab le  odo r ,  co lo r ,  t as te  o r

t t : r b i  c l i  t \ . / .  . , r r s e  i n i r r r . z  f . t  h r r m a n q  n l ^ n t - s  a n d

an ima ls .  No  one  wou ld  ques t i on  tha t  t he

discharge of raw sewage into a waterway

causes  a l l  o f  Lhese  th ings .

L i kew ise ,  Sec t j  on  1104 .3  e )<p l - i c i L l y

ca l l s  f o r  C lass  A  wa te rs ,  o f  wh ich  these  a re ,

to  be  f ree  o f  d i scha rges  o f  un t rea ted  sewage

and  l i t t e r ,  and  the re ' s  no  ques t i on  tha t  CSOS

v io la te  tha t  wa te r  gua - l i t y  s tandard .

The Long Term Controf  Pfan i tsel f ,

on  i t s  f ace ,  concedes  tha t  a l f  wa te r  qua l i t y

standards under al l  weather condit . ions wif f

not be met,  because there wi l l  cont. inue to be

some overf low evenLs --  four per year --  per

average year in the potomac for --  in Rock

Creek and two in the .Anacosf i a Nn\nr - s.me

subsequen! changes and adjusEments may have

changed that. .  but they've minimized sewer

1 1

L2

l - J

74

_.1_ 3
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t-8
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1 overf lowst they t taven' t  in any way el iminated

2 the possibi l i ty -*  and circumstances can

3 change. No one knows what water -- $/hat

4 stormwater events are going to happen 10 or

5 20 years from now. The Long Term Control

6 Pfan was only designed to meet an average

7 year - - you kno\,r, a one -year s torm, whi ch as

8 we al f  know is not going to include al l

9  c i r cums tances .

10 JUDGE STEIN: I f  the narrat ive

11  fanguage  s tays  ou t  o f  t he  pe rm i t ,  and  i f

L2  the re  i s  some k ind  o f  sp i l l  o r  s i t ua t . i on

13 where the bacter iaf  l imits are exceeded, does

I4  a  c i t i zens  g roup  have  the  ab i l  i t y  t o  en fo rce

L5 that in ttre absence of this languagre in the

16  pe rm i t?

L7 MS. CHAVEZ: We1l,  assuminq that

18  tha t  v io la t i on  i s  no t  someth ing  Lha t ' s

19 covered by EPA's exist ing enforcement act ion,

20 which was what produced the LTCP --

2L JUDGE STEIN:  Right .

MS. CHAVEZ: Assuming i t  was

'73

22
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' I  

somef .h  ino  ncr t  cor re rec l  k l r r  f  ha t  .  l -hen the

2  c i t i zens  wou fd  -  we l l ,  p resumab ly  the re

3  wou ld  be  an  en fo rcemen t  o f  pe rm i t

4  f  im i t . a t i ons .  r  hes i ta te  to  g i ve  a  d i rec t

5 answer to whether a ci t izen can enforce Lhe

6 water qual i ty standa-rds direct fy,  but the way

7 the Clean Water Act is sLrucl-ured is Lo

8 ensure that appl icable wat.er qual iLy

9 standards are incorporated into a permit  so

I 0  f h a f  f  h e r z  r - a n  h a  c n f n r c a d  a . r a i n 4 r  i  n d i v i d u a l

1 1  d i  < n h r r a a r c

L2 ,JUDGE STEIN: So you wouf d be

1 j  e n f  o r c i  n o .  a ! -  l  e e e l  l -  h e n r e l .  i  n :  l  l r r  f - h e

L4 substant ive bacter ial  or other l imits rather

I 5  t h a n  r e l w i n o  o n  t h i q  c r c n c r i  c  n r n r r i  s i o n ?

1 6

7 1

MS. CHAVEZ :  Wel- l - ,  we would be --

'JUDGE STEIN: I 'm real ly t ry ing to

1 R  r r n d e r s t a n d  f } r a  n r a c t i c a l  r - n n s e r n r e n c e  o f

L9 taking lhat generic provis ion out of  the

20 nermi  I  ldha l -  i  t  does? fs  i t

2L  an t i  - backs l  i d ing ,  i s  i t  no t?  So  i f  you  cou fd

22 speak to that.
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M S .  C H A V E Z :  W e l l ,  i n  t h e  p r i o r

n e r m i  t .  f h F r e  w , f  s  A  . l i  r e r f  n r n h i  h i  t i  n n  i n  t h e

n a r m i  r  ' a . r a i n e t  d i c / - h a r n a r q  t - h : t -  c a r r q o

exceedences  o f  wa te r  qua l i t y  s tandards .

Without that,  the WASA could comply with al l

of  the performance standards in the LTCP and

st i f l  cause some other k ind of  v iofat ion, and

f  h e r a  r ^ r o r r l  d  t r e  n n  n r o h i  h i  i  i o n  i n  f  h a  n F r m i t

f . J  n r . t e c I  a o a i n s f  t h a t  k i n d  o f  v i o f a t i o n .

JUDGE WOLGAST:  Le t  me ask  you,

what  i s  ou r  base l i ne  fo r  f ook ing  a t  t he

statutory prohibi t ion against

anti -backs l- iding ? When it talks about the

n r e r r i  o r r . q  n e r m i t .  i n  l - h i q . ^ q a  \ n 7 h a j -  n r a \ / i o u s

permit  should we be looking to? Is that the

1997  ne rm i f ,  o r  i s  i t  some  o the r  i t e rac i on?

M S .  C H A V E Z :  W e I l ,  w e  l a i - d  o u t  L h e

language in  both the '97 permi t  and the 2003

permi t ,  and acknowledged that  the pr ior

n a r m i  t  n n r r l d  h a  r a r A  > c  1 r 6 i h ^  6 i t h o z  n f

those, and under ei ther of  those scenarios,

r^re contend that i t  does violate the
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ant i  -backs l  id ing provis. ion. I 'm not sure

what the answer to that is except that there

- a r c  r - a r r , r i  n  n r n r r i  e i  n n <  i  n  i - h a  ' i  q g 7  n a l . m i  I

l h a f  a y i  c F F . l  i n  t h c  n e r m i t  a n . l  t h e v  \ , J e r e  n o t

conEested, and so we have looked to those as

f .he  l as t  ne rm i r  i - h^ t  was  no t  e i  Lhe r

withdrawn, remanded, or so --  and so fortrh.

But whether you read the last  permit  to be

1997  o r  t he  2003  pe rm i t ,  boLh  scenar -Los

v io fa te  the  an t  i  - backs  l  i d i ng  p rov i s ion .

JUDGE WOLGAST: Could you speak to

WASA's argument ant i  -backs l  id ing that.  - -  and

i f  I  m i  scha rac t  e r i  zed  i t ,  Mr .  Evans  i s  go ing

Lo  co r rec t  me ,  so  - -  bu t  as  I  unders tand  i t ,

in essence, WASA is saying thaL Lhe only way

l - n  r - F . a d  F h a  r \ c n  n a l  i n r z  ^ e  i t , q  h o a n
[ , V ! T U  T

incorporated into the Act is to l -ook at  t -he

f imitat ions of  the previous permit ,  whether

that 's L997 or the 2003 amendment --  and fook

at the l - imitaLions thaE wi l l  uf t imately come

into ef fect  under the Long Term Control  Pfan,

and compare those to determine i f  there is or
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is not ant i  -backs f  id ing .

MS.  CHAVEZ:  F i r s t  o f  a f l ,  I  wou ld

. l r .n r , r . ras  o f  fha  Ar - l  i sD a y  L l r < a L  L r r E  ! r _ r c t r . r 1  _ L u r 1 9 u 4 9 u r

t he  bed rock  requ i remen t ,  and  Lha t  t ha t  i s

what we woufd go to, So wheLher ttre

f im i ta t i on  i s  l ess  s t r i ngen t  i s  Lhe  bas i c

f i 1 r r / - h q l - . l n F  T N . \ r , r  l i k e w i s e  r u i  f h  r e s n e r . f  t O

the CSO policy and how to read that in the

i n t - a r n l r r z  l -  a f  u r o o n  f L a  r - c a t  n n l  i n r r  a n z l  t h o

an t  i  - backs  I  i d i ng  p rov i s jon ,  aga in ,  t he

s t a f u f e  i t s e l f  n r o r r i d e s  t h a t  - -  l e f  m e  i u s L

go  to  my  no tes .  Sec t i on  402  s imp ly  s ta les

that permits for conloined sewers shall

con fo rm to  Lhe  CSO po l i cy .

This is a minimum requirement i  not

a  ce i f i ng .  No th ing  i n  he re  sugges ts  thaL

somehow this trumps the anti -backsliding

provis ions. Nothing in i t  suggests that the

CSO pol icy can somehow author ize violat ions

o f  wa te r  qua f i t y  s tandards .  The  CSO po l i cy

i t se l f  f i kew ise ,  as  Your  Honor  po in ted  ou t ,

caf ls for water qual i ty-based aff luent l - imits

(202) 464-2400
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L4

15

l-6

L7

18

L9

20

requir ing at  a minimum compl iance with --  and

so on. So this is on i ts face a minimum

r e r r r r i  r e m e n f  T f  . l . r a q n ' f  n r o h  i  b i  I  o f  h e r  w a t e I .

qual i ty standards-based requirements from

l - r e i n o  i n  t h e  n e r m i l -  e n . l  i i  , . ' r r f  a i n l \ , .  d ^ e s n ' t

cafL for them to be replaced by the Long Term

Control  P1an.

JUDGE WOLGAST: And yet the CSO

pol icy does obviousfy contemplate that in

certain lnstances, there wi l l  Lre compl iance

over t ime, so that there wif l  be some del ta

of t ime before whatever capi taf  improvements

come about in complying sewer si tuat ions?

MS. CIIAVEZ: I  agree. However,  the

C.qO rtrt l . i  r:w and f he trPA' S enf orcement action

are remediat ions to address violat ions of

this very languaqe in the permit .  The fact

that we've qot a Long Term Control  Plan to

start  to address that v iolat ion doesn' t  mean

that we then withdraw the language from the

n e r m i  f  S o  f  h e r e ' s  n o t - h  i  n o  i  n r - n n s  i  s t e n f  h r i t h

maintaining the basic requirement in t .he

Beta Court Repofting
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a 1

neymi  i -  r ^7h i  I  e  i he  na rm i  f  i Fe  i  s  r - om i  no  i  n f  o

c n m n l  i  r n n o

Now, WASA has suggested that 1l

w i l L  be  un fa i r f y  exposed  to  l i ab i l i t y .  As  an

in i t i a l  ma t te r ,  WASA 's  exposu re  i sn ' t  a  va f i d

reason to weaken the permit  requirements,  and

qer -nnd l rz  eq  lnnr r  :e  EPA haS an en fg fcement

acL ion  on  the  books  and  i s  d i l i genL ly

prosecut ing that enforcement acLion, then any

violat ions that r , rould fa11 within that

enforcement act ion would be direct . ly related

to that.  case, and so ci t izens could intervene

or  co r r l d  na r f  i r - i na te  i n  Lha t -  en fo rcemen t

act ion, buL there woufdn' t  be some kind of

f f a u r t f L y .

0n the other hand, the ci- t izens are

not somehow t ied --  their  hands are not t ied

from enforcing other v/ater qual i ty v iolat ions

simply because EPA is pursuing an enforcement

act ion t t raL covers a certain cfass or a

r - e r f  a i  n  f \ r n e  o f  r r i n l a f  i n n s .  S o  T  h o n e  t h a t

answered your quest ion.
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TIUDGE WOLGAST: f  quess f

,  
" h ' l ^ - ^ f  

- - . {  , , ^ , r  +  n  l n o  c r r r  i  n d  t - } r ^  t -  i  n  - * * - " '  -4 t r ! _ .  y v u  L v  ! L  - u ) ' f r r 9  L r r q L

3 in this s i tuat ion where there is a Long Term

4 Control  Pfan, there's going to be some

5  ex tended  pe r iod  o f  t ime  be fo re  wa te r  qua -L i t y

6 standards are met;  that Lhe way to marry

7 these nrorzi  s i  ons is that WASA should be

8 considered to be in v iolat ion for whaLever

9 per iod of  t ime i t  takes for al l  of  the

10 provis ions of  the Long Term Control  Plan to

11 be implement.ed. Is that correct?

' L2
MS. CHAVEZ: That is correcL. And

13 WASA can be in v iolaLion of  permit

L4  rem l i  remen is  and  i n  v io la t i on  o f  wa te r

15 quaf i ty standards as i t  is  r ight now, but not

16  be  sub jec t  t o  doub le  l i ab i t i t y ,  t haL  i Ls

L'7 l iabi l i ty has already been addressed in the

l-8 enforcement act ion. And so the purpose of

19 maintaining the language there is not to come

20 back and hi t  them over and over,  but that

2l  protect ion needs to be maintained in the

22  pe rm i t .

Beta Court Repofting
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'JUDGE STEIN: Mr, EVANS indicatEd

that there was language required for Phase I

pe rm i t s  t ha t  bas i ca l l y  re la ted  to  Lh i s

discharge prohibi t ion that was in at  least

I  he  '  97  nermi  |  .end f .ha  I  recn | i  remen l -  f  o i -  tha t

speci f ic compl iance obl igat ion or discharge

prohibi t ion is absent.  f rom a discussion of

l - h a  / - q o  n n l  i  n r r  u r i  f  h  r a n r r A  1 - ^  p h r c a  T T

permits.  At l -east that 's how I  understood

' i  I  f - - a n  1 / . \ 1 r  < n a ^ L  t -  ̂  l -  h . l -  2  n ^  ! , ^ r r  ^ d r 6 a

with his statement? Do you disagree with

M S .  C H A V E Z :  I  c a n  s p e a k  L o  i t ,

I  d isagree wi th i t .  I  be l ieve thaL what

Mr .  Evans  i s  re fe r r i ng  to  i s  i n  Sec t i on  4 (b )

o f  t he  CSO po -L i cy .  Sec t i on  4  (b )  (1 )  re - Ia tes

to  Phase  I  pe rm i t s ,  and  Sec t i on  4 (b )  ( 2 )

re fa tes  to  Phase  I I  pe rm i t s .  And  the re ' s

nothing in these r .wo provis ions that is

m r r f  r r : 1 l r r  a v r ' l r r c i r r a  T h a l '  c a l -  m i n i m r r m

?  ^ - ,  i  - ^ - ^ -  r  ^
r  s \ 4 u f  !  e r , r s r r L D  ,

So for Phase f ,  the minimum

requirement is to have compliance wittr

1 t ?

and
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1 appl icable water qual i ty standards extrrressed

2 in the form of a narrat ive f imitat ion. Under

?  p h ^ e a  T T  f h e  r a . n l i  r e m F n l -  i s  - -  f h i c  i S  O n

4 i ts face, requir ing at  a minimum compl iance

5 with t.he numeric performance standards for

6  the  se lec ted  CSO con t ro l s .

So  the re ' s  no  con f l i c t  be tween

8 those two provis ions. They can exist  happi-Ly

9 next to one another,  but they are both

10 minimums; nei ther --  i t  woufd take much more

11 expl ic i t  language than this for EPA's CSO

1-2 pof icy to somehow suggest that you gut the

1 l  e r < i  q l -  i n r r  r . r a r r , A F i r r c  r a - ' i z F m a h i -  i n  t -  h o  ^ o - m i  t
} / L ! r t t 4  

e

1 4  a n d  r e n l  a . e  i  |  \ ^ r i  f  h  t h e  T , o n . r  T e r m  C o n t r o f

I  5  p l . a n < .  n ^ f  h i  n . r  c l r d ^ ^ d f  ^  t - l a - r  r f  -  i  1r u 9 9 q o L -

L 6 And i t 's  just  not enough to connect

L7 nLlmerous dots and say this must be what the

18 contro l -  - -  what  the CSO pol icy must 've

19 in tended.  That 's  not  r^rha E the CSO pof  icy

2 0  s a y s .

1 1 I f  there are no further quest ions,

22 I ' l l  reserve the remainder of  my t ime.
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10

,JUDGE STEIN: Thank you .

EPA?

MS. BARTLETT: cood afternoon, Your

Honors .  My  name i s  Deane  Bar t - l e t t ,  and  I 'm

represent ing the Region this af ternoon, And

I feel  f ike I  should immediately launch into

answers to af l  of  the quest ions that you've

already posed, because f 'm sure you want to

know what the Region has to say about them.

Let me just  start  by saying that

the burden here is on the Pet i t ioners,  and we

don' t  th ink any one of them have met their

burdens to show that there has been any sorL

of c-Lear. ly erroneous f inding of  fact  or

concfusion of  1aw in the agiency's permit t ing

decisions. Our decis ions are rat ionaf and

they ' re  suppor ted  by  the  reco rd ,

With respect to the decis ion not to

incfude a compliance schedule for the Long'

Term Control-  Pfan in the permit ,  we made that

decis ion f i rst  of  al l  because we bel ieve we

have the discret. ion to make that decis ion,

11

L2

13

I4

15

J _ O

L7

18

19

20

2L

22
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and that that 's not been taken away from us

by  e i che r  t he  D i s t r i c t ' s  wa te r  qua l i t y

sLandard implement ing regulat ion or the

S ta r -K i s t  dec i s ion .  I  suppose  I  shou ld  j us t

r - l  a r i  f w  1 - h a F  f h e  n i  q U r i c t ' s

ce r t i f i ca t i on  - -  we l1 ,  1 ' I l  ge t  t o  t ha t  on

the TN l imit . .

JUDGE REICH: Before you do that,

when I  fooked aL the December 16, 2004 tacE

stieet, and looked at' what iE said about

compl iance schedules, i t  says the 1994 CSO

pol icy provides impfementat ion schedufes for

compl iance deadf ines which i f  passed may not

r r e n e r a l  l r r  t r e  i n r .  l r r d e d  i n  n c r m i  t e  i h a F  t - h e

p h a s e  T T  n e r m i  I  r e f  l c r - t  i  n r r  f h e  r e o r | i  r e m e n t s

of the LTCP wif l  be accompanied by a separate

and forceful mechanism in the case of a major

fac i l i r y ,  o r  j ud i c ia l  o rde r  con ta ined  i n

compl iance dates on the fastest pract icable

schedu le .

Reading that in isolat ion, i t

seemed to be saying that you rea1ly had no

(202) 464-2400
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choice, because under the Clean Water Act,

you could not incfude a schedule in the

n e r m i  f  .  W h e n  T  I  o o k e d  A i  1 / ^ r 1 r  r a q n ^ n q a  i - o

l - h p  n a t - i f i n n  i n  O q - n t  i t  a l o > r l r r  l - > l l r o r {

. a t r o r r i  l - h i  q  h c i n n r  a v a r n i  c o  n f

discret ion in choosing noL to puL. t .he

n n m n l  i : n r . o  c n l r o d r r  l a  i n  t - h a  n a r m i  t  r n d  n r r t - t - i n n

i t  in the consent decree instead.

An I mi sunderstanding what this

said in the fact  sheet,  or did your thinking

evofve as to whether or noL you had a legal

h a q i s  f n r  n r r l -  f  i n . r  i F  i -  i - ]  -  n a r m i  t  h 6 f  L ' 6 6 n
i / !  r  l r f  u

the t ime the facL sheet was issued and the

l -  i m a  l - h a  n a r m i  r  u r a c  i  - - . ' - . 1  n r  f  l - r  o

the pet i t ion was submit ted?

MS. BARTLETT: T don' t .  th ink we've

reaf ly changed our mind. I  st i l l  th ink that

1^/e bef ieve that what we've done is consisrenc

with the Clean Water Act including the CSO

pol icy and 402 (q) .  And that certainly at  the

ve ry  ]eas t . ,  t he  CSO po l i cy  exp resses  a  c fea r

preference under these facts for any schedule
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www. betareporting.com(202) 464-2400 (800) s22-2382



86
' 1  

n f  r - n m n l  i ^ n - a  l - . \  l - r a  n l : n o d  i n t -  ^  a  r - . \ r-  - .npan1on

2 enforcement.  act ion.

JUDGE RE]CH: Do you think in terms

4 of the requirements for the LTCP, the

5 compl iance deadl ines have passed, and i f  they

6  hawen ' f  nassed .  i s  t h i - s  d i scuss ion  i n  t he

7 fact  sheet k i-nd of  i r refevant? I 'm

I  s f  r r r o o  I  i  n c r  v r i  f  h  t h a t .

MS. BARTLETT: You mean the --  for

1 0  t h e  w a f  e r  c n r a l  i  f  r r  s l - a n d : r d q  h a r a r r c e  I ' m  n o t

11  su re  t ha t  I 'm  - -

,IUDGE STEIN: Referrinq to the1 t t

L 4

15

'Lt)

L7

18

1_9

1 ?  n L r I  I  o n a a  i n  A (

. IUDGE REICH: fn  the 05-02.

M S .  B A R T L E T T :  0 5 - 0 2 ?  1 ' m  s o r r y .

,JUDGE STEIN:  Appeal  No.  05-02 - -

MS. BARTLETT: The Appeal  No.  - -

LJ UIJU|; t{E;IUl l :  t tAgnc .

MS. BARTLETT: Yes,  but  you ' re

20 talk ing about the water quaf i ty standards,

21- that the deadl i -nes have passed for them to

22 comply with the appl icabfe water qual i ty
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22

s tandards ?

,JUDGE REICH: Such that under your

reading of the pof icy as set forth in t t re

F , : r - f  q l r c a r  r r n r r  n r n r r ' l r  h ^ r  L - - . ^  l ^ ^ ^ -  - r ^ l  ^- , , , - - u  I l u L  l l d v e  , J e e l r  d I J - L e  c o

include a compl- iance schedule.

MS. BARTLETT: I 'm not sure that

we've reached thaC conclusion, because I

don' t  know, f rankly,  whether al l  of  these

standards would hawe been pre-July '1, ,  L977.

I  th ink jusL in general  ,  Lhe \day

the CSO pol- icy reads that in the case of a

major permitLee that cannot be in compl iance

w i f h  i f s  T , o n . r  T F 1 ^ m  c o n t r o l  P _ L a n  i m m e d i a t e l w

upon the ef fect ive date of  the permit ,  that

| . h e  n r e f  e r e n r - e  i s  f n r  a n v  s r h c d r r ' l  t r  f o  h e  i n  a

companion enforcement acCion. And i t 's  --

JUDGE WOLGAST: But does that

contempLate that i t  coufd --  that i t  could be

i n  f . h e  n e r m i  f  .  o r i n  e  - i r r d i r - i a l  o r  s ^ m e  o t h e r

enf orceabf e document'/

MS. BARTLETT: That may be the

. ^ < p  h r r f  T  d n n ' I  l - h i l 1 L  t - h 6  R ^ . 1 . d  r a : l  I r rl v q r v  L ! s J 4 )
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1 needs Lo address that here, because the facL

2 of the matter is,  there was an ongoing

3 enforcement act ion.

In  the  yea r  2000 ,  EPA f i f ed  an

5 enforcement act ion against WASA for v j -olat ing

6  i  t - q  1 d ^ r - a y  . f l r A l  i  1 - r r  q 1 - r n , i r r r l c

JUDGE WOLGAST: But just  again to

I  understand your answer to Judge Reich's

9 quest ion, could you have put Lhe compfiance

10 schedul-e in the permit?

1 1 MS. BARTLETT: Under these fact -s ,  I

1 2  f h i n k  n r r r  n o s i f  i n n  i q  n n  r " r a  c n r t l d  n o t .

13 JUDGE WOLGAST; Because?

L 4 MS. BARTLETT: Because - -  wel l ,

15 because of the exi-st ing enforcement act ion

16 and because of the clearfy stated preference

1-7 in the CSO pol icy for placing under these

18 facts a compl iance schedufe for the Long Term

19  Con t ro f  p lan  i n  a  j ud i c ia l  o rde r .

20 'JUDGE WOI-,GAST: I don' t understand

2 1  f h a f  l - h n l r . r h  A r e  v o  s a w i n o  f h a t  i tJ  v q  r q y  r r r : ,  l r r q L  -

22 couldn' t  be both in the enforcement consent

Beta Court Repofting
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d e r - r a a  a n d  i n  l h a  n a r m i l ?

M S .  B A R T L E T T :  f  s u p p o s e  i t ' s

n n < < i h l a  h r r l -  r  - a y l - i i n l r r  f a a l  l i l z a  n r r r

decision was rat ional  under the

circumstances, and that i t  would be awful ly

d i f f i cu l t .  t o  have  i t  i n  bo th  p laces  and  to

m a n a c t e  i t  i n  l ^ ' r r t h  n l a c e s .

I  be l ieve the Board ra ised that

q u e s t i o n  e a r f i e r  a n d  p o s e d  i t t  L o  M r .  E v a n s ,

l . - , r i - ^  f -  L - ! - ^  ^ - n o n i r t t r r  i n  l - h i c  a a c ol r a v f r l g  L U  r r a v E  - -  c - : i y L u f  q f  f _ y  r u  L r r f s  u u - L

where you've got a schedule that spans 20

years .

And if tlrere needs to be some

change made, havinq to ef fect  that in both

the consent decree and the permit  woufd be

admini  s t rat . ively di f f icul t  and confusing

po ten t i a l l y  t o  t he  pub l i c  i n  t e rms  o f  wha t ' s

rnnl  i  r . r l - '1  o r rhan

JUDGE WOLGAST: That argument

actuaf ly  just  goes to the Long Term Contro l

Pfan and to CSO. Does that  mean,  as to

ni t rogen,  there is  no compl iance schedule?

89
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MS. BARTLETT: ThaI  iS t rue.

2  A < k i n o  t h e  r ^ n r e s i  i  o n  T  f  h o r r o h f  \ / n I  \ ^ / c f e

?  r o f  e r r i n . r  t . ,  f  h F  T , T C p  . - n m r t l . i a n c e  s r - h e c l u l e ,

A I^ l ;  l -  h 1.A<na.- l -  - -

JUDGE WOLGAST: Yes.  Yes.  I  was,

6 and I  understand your answer.

MS. BARTLETT: Okay.

JUDGE WOLGAST: But I was saying

9 the same rat ionale wouldn' t  apply to

10  n i t rogen .

1 1 MS. BARTLETT: Not  necessar i ly ,

L2 except that in Lhese facts,  EPA made the

13 decisi , :n that i t  made sense to put the

14 compl iance schedufe for ni t rogen in the

15  ex i s t i ng  consen t  dec ree ,  because ,  ge t t i ng

L6 beyond whether or not we have the discret ion

I l  t o  do  tha t  - -  because  the  p lan  tha t ' s  been

18 proposed by WASA to achieve the ni t rogen

19 f imit  involves --  the only way Lhey can do

20 what they are proposing is Eo have the

2L  Iong - te rm consen t  dec ree  mod i f i ed ,  because  i t

22 wif l  invofve a change to one of the

90
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' L  

comnonen l -c  n f  Fhe L . )nc I  Term Cont  ro l  P- lan .

J U D G E  S T E f N :  I  - -  I ' m  s o r r y .

JUDGE WOLGAST: I  was just  going Lo

4  say ,  my  bas i c  so r t  o f  ques t i on  - -  conce rn  i s ,

5 just  that at  th is t ime, though, today as you

6 ,aek  r r<  i -n  :nnr . i r ra  f  ho  nprmi  r  rznr r  h :yg  116

7  a n a l o o ] l p  f o  f h e  L . | n . r  T c r m  c n n i r n l  P l a n .

You have no enforceable ilocument

9 with which i -here is a compl iance schedule for

10 ni t rogen. You have an aspirat ion to have

LL such a enforceabfe compl- iance schedule.

MS. BARTLETT: We do - -  we do,  and

L3 we Lrawe ongoing discussions with WASA vrith

1 A  t s ^  t s L - rt  E - P c L  r -

L ] ,JUDGE STEIN : I 'm havincr a lot of

16  d i f  f  i cu l t y  r , , i  i t h  EPA 's  a rgumen t  i n  t h i s  a rea .

1 ' 7  G n i n r r  h a r . l r  f n  q r h c r e  r 7 ^ r r  e f ^ r r . a d  - -  r ^ r h a r p  r r n r r! v r r L !  v  J v q

18 were suggest ing that the CSO pol icy expressed

19 a preference, I  don' t  und.erstand how that

20  p re fe rence  fo r  someth ing  be ing  i n  a  j ud i c ia l

2L  dec ree  r rans fa tes  i n to  an  i nab i l i t y  t o  pu t  i t

2 2  i n  a  n e r m i  f  .  n a r t - i r : r r l a r l r r  i n  F h e  f a c e  o f  t h e
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D . C .  r e g u l a t i o n s  w e  h a v e  h e r e ,  w h i c h  s a y s

t-hal -  a  comnl  iance schedufe shal1 be in  t t ie

p e r m i t .

Now, I understand there may be

circumst.ances where you are prohibi ted by law

f r n m  n r r l -  t -  i n n  i r  i n  i h a  r r c r m i  I  f ^ r  . l i r z i n o  m O I eI / ! L " ' '  u  ! v !  Y + v + r r : J

t ime, but I  don' t  understand how that

n r a f  o r o n r - o  :  I  l n u r c  1 ' ^ 1 r  t - ^  i  a n a r a  f  } r o  n  l .

r e . r r  r  I  ^ F  i  ^ n c

So perhaps you could address that.

MS.  BARTLETT:  F i r s t  o f  a l l ,  we

don 'L  th ink  tha t  t he  D .C .  regu fa t i ons  can  be

read Lo al ter the Cfean Water Act and the

regu la t i ons  a t  L22 .47  Lha t  g i ves  EPA the

discret ion as Lo whether or not to pface a

comp l iance  schedu fe  i n  a  pe rm i t .

We think to read i t  that way --

JUDGE REfCH: Are you saying a

state tras no author i ty to adopt a mandatory

comn I  i  ance s r .hcdr r ' l  c  o rov is ion?

MS. BARTLETT: I  don' t  th ink thac

j -  ha\ /  . -an atrorr ' i  dc 1-h6 Ar io l . l - r ,  '  q  r ' l i  q . . raf  i  nr! r r L - /  r  u r r

92
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10

l- l-

L2

13

L4

1-5

t _o

17

18

l-9

20

2L

and Lhat to read it that way would take away

l -  hc A.ranr- \ / 'q  a i r f  . \ r . -arnent  d iScret ion aS Wel f

a s  i  t s  n p r m i f f i n n  r ' l i  s c r e t i o n ,

JUDGE STEIN:  Didn ' t  EPA have a

choice as to wtrether  or  not  to  approve these

r p r r r r l : t - i n n < "

MS. BARTLETT: W e  d i d . W e  d i d .

\ / . ' r r r  H . \ n . , 1 .  : n , . 1  f  r : n l <  l  r r  T  / . ' A n  ' j -  ^ . . . \ l r n l -  f  O f

what happened in terms of the regulat ions

being approved, except that I  don' t  th ink we

interpreted them as being as str ingent as to

l im i t  ou r  d i sc re t i on ,  and  ne i the r  does  the

D is t r i c t .  The  D is t r i cL  was  ve ry  c lea r  - -

,IUDGE REICH: Do you know what --

MS. BARTLETT: In i  t .s

ce r t i f i ca t i on .

, fUDGE REICH: What EPA's experience

has been in approving regulat ions in other

c f  . t - 6 d 2  1 1 ^  r , ^ r i  F ^ ^ l  . - o n f  i d e n t  i  n  s a w i n o  t h a t

EPA has never approved regulations in other

sLates that. contain mandatory compliance

schedu-Le provis ions?
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MS.  BARTLETT:  I 'm  no t  f am i l i a r

w i t h  eve ry  o the r  s t aLe ' s  waLe r  qua l  i Ly

^ F  - n . l - - n -  l ^ r , +  T  , . , ^ , ,  l r . . l  h a  r r o r r r  c r r z n r i  c a dJ . / u L  r  w u u r u  ! !  r ' L ! t  r u ! P !  t r L u

f rankly.  And I  t .h ink what happened in thas

instance is that wLren EPA, when it was

reviewing the regufat ions, was focusing more

on the substant ive water qual i ty standards

r a n r  r  I  a l -  i  n n c

JUDGE REICH: How do you refate

n i r z i n r r  n r i  n r i  t - r '  l -  ̂  F p a  i a ^ , r ' l  ^ t  i ^ n c  ^ 1 1 6 r  c - - L ^
9 f  v r r r v  I , L  f u !  f u J  ! L V u r u L r v r r -  u v E !  i L a L E

regu la t . i ons  w i th  the  d i scuss ion  i n  S ta rk i s t

Lhat does seem to suqgest that compl iance

schedufe is an area where EPA should be

look ing  to  the  sLa tes ,  no t  t he  o the - r  way

around?

MS. BARTLETT: WEff  -_

.IUDGE REICH: I mean, I understand

I h e  s n e r : i  f  i c  h o l d i n c .  a n d  S t a r - K i s t  d o e s

comply,  buE I  th ink some of  the language

s e e m s  t o  s u g g e s t  t h a t .

MS, BARTLETT: Wel , l - ,  I  th ink the

overa l l -  thrust  of  the decis ion in  Star-Kis t
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1
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74

15

L t l

L1

18
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was looking at  the quest . ion of  u /hether ,  when

E p A  i s  l h e  n c r m i  f f  i  n . r  i . r r t h n r  i t . r  i r  r e n  i s s u e

-  ^ ^ - - i { -  { - L - r  |  ^  r ^ - ^  c r  r ; n ^ o n l -  t  h ^ n  c f  ^ l - aa  P e !  t r ' t  L  . l Y > 5  r L ! ! ! t v L

law. And I  th ink i t  made a statement about

what EPA may d.o when state faw af]ows it,

I  don' t  th ink i t  decided what EPA

mus t  do  i f  t he re ' s  a  s ta te  l aw  p rov i s ion  tha t

al , lows a compJ-iance schedufe.

, fUDGE STEIN :  Bu t  doesn ' t  t he  D .C .

faw do more than just  a11ow a compl iance

schedu l "e?  Doesn ' t  i t  spec i f y  t ha t  i t  sha l l

be  i n  rhe  pe rm i t?  f  mean ,  t ha t ' s  t he  - -  I

mean, I  th ink in Star-Kist .  the Board was

grappl ing with a circumstance just  di f ferent

from thls c ircumsLance in that there \^/asn' t

the auLhori ty,  as I  understand i t ,  for  a

n n m n l  i  e n n o  e n h o A r r ' l  a

Here there is  the autho.r i ty ,  but

Lhe regulat ion goes beyond that ,  and i t  seems

on i ts  face to requi re at  least  some form of

a compf iance schedu. Ie in  the permi t .  f  mean,

i f  th is  Board were to determine that  the
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-  - - -  -  - - m n  I  . i  > r r o  < r h o r t l l  t  a  - -  ^ . r -  r  ^f  I  arrg udlJc tLtEct . l l5  c l  ,  - - . .F t teecl : i  LL)

2 be in the permit ,  hovr \dould EPA go about

3 putt ing a schedule in the permit? Have you

4  j -  h r l r r . r h l -  |  h a f  l - h r . \ r r d h "

MS. BARTLETT: What  we woufd do for

6 t .he Long Term Control  Plan or for the total

7 ni t rogen?

,JUDGE STEIN: Both .

9 MS. BARTLETT: I  don ' t  know what  we

10 woul-d do.  I  woufd be speculat ing.  You know,

1 1  r . e r f  a i n l w  i  F  f h e  B o a r d  d i r e c t s  t h e  A . - r e n . \ /  f  o

L 2  d o  s o ,  w e ' 1 }  f i g u r e  o u t  h o w  t o  d o  s o ,  a n d

1 ' l  v r c ' l l  f  i r r r r r a  ^ r r t -  r ' h a f  i c  a n  a n n r n n r i  ^ F ^  { - i - ^f  r  u r r  q [ / I J i v P !  r c r L s  L - L r r r s

14 frame for a schedule in a permit .

1,6

L7  same .

18

u uuuf  K- t r r ( -h :  _L f  we an terpre f  -  -

MS.  BARTLETT:  I t  m igh t  no t  be  the

,JUDGE REICH: I f  we in terpreted

19 that  prov is ion as mandatory,  and therefore i t

2 .O  anne : r cd  f  r nm r r r11 ;1  ne rsne r - f  i  r ze  f  ha t  i t  wasg r r r P E L L r v E  L r r q L

2L approved incorrect ly ,  does that  enabfe the

' > 1  ^ d - h ^ t ,  F ^  - i , , ^ +  i  r r n n r o  i  t  a r  d n o q  t -  h a  A a a n c r r^ v s r r r J  L w  J u > L  - L v u u r E  n v L r r u J

1 5
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t  have  to  honor  i t  as  l ong  as  i L ' s  s t i l l  an

2  a n n r n v e d  r e c r r  l a t - i o n ?

3 MS.  BARTLETT:  I  th ink  what  we ' re

4  d o i n o  i  s  r e a d i n r r  i  I  f h a  r , r A r r  t -  h e t -  r ^ r e  t h i n k  i L

5 makes sense in accordance with the faw, and

6  i n  acco rdance  w i th  the  D is t r i c t ' s

7  i  nFe rn ra l -  : I  i . . ' r r  n f  i l - c  nu rn  ro r r r r l : l -  i  nn

LJUDGE REICH: Where is the

9  D i s t r i c t ' s  i n t e rp re ta t i on  c f  ea r -Ly

10  a r t i cu fa ted?

11  MS.  BARTLETT:  I t ' s  a r t i cu fa ted  i n

L2  the  401  ce r t i f i ca t i on  tha t .  i t  p rov ided .

13 , fUDGE REICH: Do you think that 's

L4  the  c lea res t  s ta temen t  o f  t he  D is t r i c t ' s

1 q  i n f  o r n r a l -  : f  i . \ n  . \ f  1 - 1 r A F  n r n r . ' i  c i  n n e

16 MS. BARTLETT: That 's the cfearest

I l  one  we 've  been  ab -Le  to  f i nd .

18

19

JUDGE REICH: Okay.

MS. BARTLETT: I f  There were

20 something else, we vroufd have presented i t  to

27  the  Board .

22 ,IUDGE STEIN: Given that at the

(202) 464-2400
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t ime  the  D isL r i c t  ce r t i f i ed  EPA had  p roposed

to put a compl iance schedufe in a permit ,  at

feast according to the fact  sheeL, how is i t

that we're supposed to read the Distr ict

cert i f icat ion as endorsing the not ion that i t

can be in a consent decree? I  mean, i t

s t r i kes  me  tha t  t h€ re ' s  a t  l eas t  * -  i n  t he

minimum, ttrere's some ambiguity on that

point  .

MS, BARTLETT: Actuaf ly,  no. I f

you ' re  ta l k ing  abou t  t he  401  ce r t i f i ca t i on

f o r  f h e  n  i  f . r o o e n  l i m i t .

JUDGE REICH: Uh-huh.

MS. BARTLETT: Which or iginal ly we

did propose qiv ing --  incfuding a schedule rn

the permit that would al-l-ow WASA to come up

w i th  a  p lan .  Bu t  i n  t he  subsequen t  p roposa l ,

we indicated very cLearly that we were not

. r r ' \ i  n . r  f ^  i  n n  l  r r d a  :  . o m n l i a n c e  s c h e d r r l  e  i n  t h e

permit ,  and that we were going Lo incfude i t

i n  a  s e n a r a f e  e n f o r r - c a t r l e  a r . f i o n -  i d e a l  l w  i n

the --  in a modif icat ion to the LTCP consent

(202) 464-2400
Beta Court Reporting

wvvw. betareporting.com (B00) s22-2382



99

1  n ^ - * ^ ^

2 JUDGE REICH: WhaI was ThC dATC Of

?  t - h a f  h r ^ n ^ q r ' l  
"

MS. BARTLETT: The date of  that

5 proposal was --  i t  was in December 2006, and

6 the cert i f icat ion, which is Exhibi t  5 to the

7  A . r a n r ' 1 r '  c  r a e n . \ n c a  ^ r  l -  h a  p a a i  n n

I  c l e a r ' l v  s f a f e s  t h F f  l - h a  n a . p m h a r  ?  2 0 0 6

9 nodif ied permit ;  in other words, what we had

1 n  ^ i - - - -  ! L - -  ^ -  ^ ' l r  s e c n n c i  r r r ^ r r . ) s a  I  .  i s  i nv f  v E r l  L L r c r l l  ] r !  v P u l s r ,  r

11 compl iance.

And  fu r the r ,  j us t  Lo  c ' l a r i f y ,  f

13 don' t  th ink there's any anf, igui ty about the

L4  D is t r i c t ' s  pos iL ion  he re ,  because  the

15  ce r t i f i ca t i - on  c lea r l y  s ta tes  tha t  DDOE

15 concurs with EPA that EPA shoufd establ ish a

17 schedule for compl iance with the ni t rogen

18 f imit ,  and what EPA had proposed was Lo put

' I  g  i  t  i  n  a  sanara te  docrment  and no l -  n r r t  i t  in

) O  r h o  n a r m i  t

2L JUDGE STEIN:  Given that  i t  seems

22 undisput.ed that WASA cannot currentfy comply
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with that f imit ,  and that.  D.C. has made a

condit ion of  i ts cerLi f icat ion that there be

a compl iance schedule,  which is part  of  their

cert i f icat ion, how is i t  that the Board could

approve the issuance of th is permit  wi thout,

at  a minimum, there being a compl iance

schedufe either in the consent decree or in

f h 6  h d r m i  I  t

MS. BARTLETT: Wel l  ,  I  th ink that

the  ce r t i f i ca t i on  doesn ' t  i nc lude  tha t  as  a

cond i t i on .  I t ' s  noL  a  cond i t i on .  I t ' s  a

cons ide ra t i on ,  wh ich  i s  ve ry  d i f f e ren t

than -- you know, when we get a 401

cert i f icat ion that says this permit  \ . { i l f  meet

appl icable water qual i ty standards, wi th the

excepLion of th is condiLion and that

cond i t i on .

So what the Distr ict  staLed in i ts

401  ce r t i f i ca t i on  was  ve ry  d i f f e ren t .  I t

d i dn ' t  w i t hho ld  i r ,  iE  d i dn ' r  say  "on l y  i f . "

So  i t ' s  no t  a  cond i t i on .

JUDGE STEIN: I n  t h e  2 0 0 5  E P A
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budgeL, I  bel ieve one or more of  the partaes

pointed us to a budget amendment or

discussion about whether or noL compl iance

schedufes --  I  bel ieve for long-term control

plans should be in permits,  and I  bel ieve I

saw language that tafked about putting them

in  a  pe rm i t ,  buL  the re  was  a l so  some

addit ionaf language that said that i t  d idn' t

preclude you having i t  e lsewhere.

How is i t  that thaL language

squares with your v iew that the CSO pol icy

expresses a strong preference for these kinds

of compl iance schedules being j -n consent

decrees ?

MS. BARTLETT: - t  th ink i t  squares,

because  the  - -  and  I 'm  no t  reca f f i ng  the

p r r ^ / - t  l , a n . n r . a . r a  t \ r r l -  i  I  c r r r <  i n  . a r f  : i n

c i  r r : r rmsf  anr -es  i  I  maw l . .e  annronr i  a f  e  And

when you fook  a t  the  CSO po l icy  and you

analyze what i t  says and l ine i t  up with the

fac ts  o f  t h i s  pa r t i cu la r  case ,  t he  p re fe rence

is that the compliance sctredule be in a
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1 separate en lorcement document.

2 JUDGE STEIN: What hias the broader

3 context of  that budqet language? And is this

4 an issue that is bigger than this case? I

5 mean, are there issues nat ionwide about

6 whether or not these kinds of  compfiance

7 schedufes should be in permi-ts versus consent

8  dec rees?

9 MS. BARTLETT: There may be, but I

10 don' t  know that that issue is before the

_L _L lJoarcl -

JUDGE STEIN :  I 'm  t r y ing  to

13 understand the context of  an amendment that 's

L4 been ci ted to us by more than one party as

15 bearing on how we should address this issue-

16 I 'm try inqr to understand the context of  that

L7 budqet. amendment, to the extent that you know

1-8  i r .

MS. BARTLETT: I  wasn' t  invofved in

20 the budget amendment,  so I  can' t  real1y

2L address t t rat ,  I  can say that the issue of

22 compl iance schedufes is coming up here and

L2

- t o
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1 there, as the Board is probably aware. Not

2  so  much  in  s i t ua t i ons  - -  f  don 'L  th ink  l i ke

3 this one --  where you have a pre-exist . ing

4 companion enforcement act ion, a discharge as

5 big as WASA, and a Long Term Contro]  Plan

6 schedufe thar spans 20 yea-rs.

JUDGE STEIN: Unless there are

R  o f h t r r  c n r e s f i n n q  o n  f h e  c r l m n l  i a n c e  s c h e d u l e

9 issue, I  was going to suggiest we move to the

10  some o f  t he  o the r  i ssues .

11 I f  you could address both t .he

L2  an t . i - backs l i d ing  and  a l so  the  wa te r  qua l i t y

13  s tandards  i ssue .

74 MS. BARTLETT: With respect to

15  an t i -backs l i d ing ,  ou r  pos i t i on  i s

15  fundamenra l l y  t ha t  t he  cu r ren t  p rov i s ion  i s

1 ' 7  n n  I  c q q  c l -  r i  n l . ] a h ' | -  i h A r r  l -  l . r 6  n r o - a v i  < tE -  -  - - - -  - : a n g

18 provis ion, which we bef ieve to have been the

L9  p rov i s ion  tha t  was  i n  the  1997  pe rm i t ,

20 because that was the last  fu l ly ef fect ive

27 permit  provis ion. And that included a

22 generaf prohibi t ion against discharges in
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I  i  nn ner-a<< e-1 ' \ ,  l  a\  anmn l  \ /u r  a l l y  - L t l L l _ L L c t - _ _ - -

\ ^ , i  F h  D  r -  s ' ^ l -  F Z  a r r r ' l  i  l - r r  < r -  r h . l > r . l <

, fUDGE WOLGAST: Could you explain

wha t  - -  because  I ' ve  read  th i s  seeming ly

s f . a f . e d  c l i  f  F e r e n t  l r r  t r r z  f h e  R e o i  o n  i n  r l i  f f e r e n t

i t .erat ions. What does that sentence mean to

you?

M S .  B A R T L E T T :  F r a n k l y ,  I ' m  n o t

sure wlrat  that  sentence means.  I t  a lmost

smacks of  a  duty Lo comply wi th water  quaf i ty

standards regufat ions rat l rer  than a speci f ic

Q B E L  ( ? ) ,  w h i c h  i s  - -

,JUDGE WOLGAST: And frankly, with

tha t  s t a temen t ,  t haL  i t ' s  a  - -  bas i ca l l y  f o r

shorthand a backsLop of the prohibi t ion

against. any discharges that would exceed

water qual i ty scandards is whaE I  interpreted

f rom you r  b r i e f  a t  page  43  and  44 .  So  I  j us t

wanted to understand if that in fact was your

pos i t i on .

MS. BARTLETT: Yes. Once trtASA

compl-eted i ts Long Term ControJ- Plan using

Beta Court Repofting
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I  Lhe demonstrat ion approach which I  bel ieve

)  M T  I ' \ r : n c  a v h  l ^  i  n ^ . 1  - - n  ' . ' h - f  F l - . ^ ;  -u ^ P f u f r I E u ,

3 obl igat ion is using the demonstrat ion

4 annroar:h is fo demonstrate that the select ive

5 Long Term Contro-L Pfan controfs are adequate

6 to meet the water qual i ty standards of  the

/  IJ.IS l :rac t -

So what happened is WASA completed

9 i  f -s T,ono Term Contro]  Pl-an. EPA and the

10 Distr ict  reviewed i t  to see i f  they had

11 indeed made that demonstrat ion. And the

L2  reco rd  i nc fudes  ou r  rev iew  and  the  D is t r i c t ' s

13 review.

L4 Having made that conclusion, we

15 then went on to the Phase I I  permit t ing

15  p rov i s ions ,  wh ich  as  po in ted  ou t  ea r f i e r ,

L7 indicate that the Agency is supposed to

l-8 include water qual i ty-based eff luent f imits

19  unde r  40  CFR 122 .44 (d )  ( 1 )  and  L22 .44 (k l  ,

20 recnr ir incr at  a minimurn --  and then i t

2L enumerates what those vrater quaf i t ies

22 standard-based l imitat ions would be --  and

Beta Court Repofting
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9

f h e  a n n l  i n a h l p  n r n r r i  s i n n  f o r  w h e n  a  n e r m i t t e e

has used the demonstrat ion approach is TV,

which says performance standards and

r e c n r i r e m e n f <  t h A l -  ^ r e  C o n s i s t e n t  w i t h  S e C t i O n

2(c )  (4 )  (b )  ,  t ha t ' s  t he  demons t ra t i on  app roach

^ F  t - h a  n n l  i  a r r

,-TUDGE WOLGAST : Bef ore you - -

MS. BARTLETT: So we put  the

per formance standards in  the in  Lhe permi t ,

,JUDGE STEIN:  Just  above that  point

C ,  i n  t h e  m i d d l e  c o l u f i m  a t  1 8 6 9 6 ,  t h e r e ' s  a

r e f e r e n c e  t o  - -  t h e r e ' s  a n  A  a n d  B ,

"Requirements to implement technol ogy-bas ed

c o n t r o  I  s  i  n r -  l  r r d i  n n  t [ 6  n i n e  m i n i m u m

c o n t r o f s ,  "  a n d  t h e n  t h e r e ' s  a  B  f o r  a

10

1 1

t2

13

1_4

1 5

t 6 narrat ive requirements Why wouldn' t  th is

r7 duty to comply provis ion or whatever you caff

iL come under the narrat ive requirements?

' MS. BARTLETT: The narrative

* a m r i r a m a r r - n  i F  - ^ 1 , c  l . l : r r e t -  i  r r at  E Y u r  r  c r t r e r r  L  s u  / J  r r u ! ! u L r v L

requirements which ensure that the selected

CSO controls are implemented operated and

18

1 0

20

2I

22
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1 maintained as descr ibed in the long-term CSO

2 con t ro l  p lan .  The re  i s  such  a  p rov i s ion  j n

3 the permi, t .  That exists.  That is covered.

. - T I l n / : F  q ' I F T \ l  '  R  i  c ^ a . i  . ^

5  thaL  th i s  pa r t i cu la r  p rov i s ion  tha t  you  have

5 novr nronosed nr decided to take out is a

7 narrat ive requirement,  but i t 's  not a

8 narrat ive requirement perLaining to CSO

9 cont.rols ?

10 MS. BARTLETT: I t  is,  but what B

11  add resses ,  I  t h ink ,  i s  a  requ i remen t  t o

L2 ensure that the selected CSO controls are

13 implemented, operated, and maintained as

L4  desc r ibed  i n  Lhe  fong - te rm CSO con t ro l  p -Lan .

-15  So  tha t ' s  k ind  o f  a  separa te  p rov i s ion ,  and

16  tha t  i s  t he  ne rm i t ,  Tha t , s  under  pa r t  3

1 " 1  ^ ^ ^ F i ^ -  \  . . r ^ . 1  ̂ I ^L r  sec r f on  u (1 ,  ( a ) ,  wn l cn  says  LnaL  cne

LB permit tee shal l  inp-Lement and effect ively

19 operate and maintain the CSO conLrols

20 ident i f ied in the Long Term Contro. I  P1ans.

2L  So  tha t ' s  a l ready  i n  t he  pe rm i t .

JUDGE STEIN:  Was i t  - -22

(202) 464-2400
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1

2

3

4

5

6

7

8

9

10

LL

72

13

74

15

L6

17

18

19

20

2J-

22

MS. BARTLETT: I  th ink the

d i f f e rence  tha t  we ' re  - -  wha t ' s  con fus ing

h c r e  i q  i n  n a r F  w h o t - h o r  t - h o  n o r f n r m r n c a

standards that --  of  the Long Term Control

Plan that are set forth in the permit  as

oBELS cove r  bo th  the  na r ra t i ve  wa te r  qua l i t y

standards and numeric water quaf i ty standards

of the Distr ict .  And they do. And I  th ink

one  o f  t he  th ings  Lha t ' s  a t  i ssue  he re ,  and  ,L

think the Board has asked the quest ion, what

i f  that second sentence in our two-sentence

n r . ] n . r q : l  i e n ' F  l - h a r A ?  I i i h ^ F  d n  r r n r r  l n c a "

And I  don' t  th ink the Pet i t ioners

have  i den t i f i ed  any th ing  tha t  we  do  l ose .

T ^ I a  f  e r  . ' r l a l  i  F v  f  h p r a ' s  a n  i n m e d i a t e

r a a t r | i  r a m e n i -  - -  l - h ^ c a  k r A f  a 1 .  . r r r : l  i  F 1 t

st.andard-based eff luent.  I imits are

inmediately af fected. Is WASA out of

compl iance? Absolutefy.  WASA has a consent

decree that reguires i t  to take about $1.2

bi l l , ion worth of  steps over the next.  20 years

to get into compl iance. In the meant ime,
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www. betareporting.com(202) 464-2400 (800) s22-2382



109

1  some  - -  I 'm  so r r y .

,JUDGE STEIN:  Okay.

l4S.  BARTLETT: Some of  the th ings

4 that were raised by Pet j - t ioners Fr iend of the

5  Ear th  i n  t he i r  b r i e f  we re  i t ' s  - -  WASA i s

6 excused. WASA isn' t  excused. WASA has been

7 sued and WASA has a consenL decree that they

8 have to comply with,  And here's one pface

9 where we disaoree with WASA. We think that

1 0  f  h e w  n e e d  l -  o  h , -  i n  r - o m n l  i  a n r . c .  T h c  g g r l g 6 n g

11 decree al l ,ows them to take the steps, but

1?. fhew were fornd in v iofat ion of  the water

1  1  c n r . :  l  i  l - r z  q l -  ^ n d ^ r . l q  N T ^ L ?  t -  h a  ^ l -  h a r  - -

JUDGE WOLGAST: Coufd r  just

15 interrupt you for one second here?

L4

.l- o

L 1

MS. BARTLETT: SuTe.

JUDGE WOLGAST: What woufd you

18 point  us to as the most expf ic i t  answer to

19 Sierra Cfub's argument thaL you lose some of

20 the numeric or narrat ive standards that

2L otherr4' ise would've been sweBL into Lhe

22 general  prohibi t . ion? WhaL woufd you point  us
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t o ?

MS. BARTLETT:

s e v e r a f  e x h i b i t s  t o  t h e

s p e c i f i c a l l y  E x h  i b i t  6 .

sav  wha l -  f  he r - r  a ro  n r  616

JUDGE WOLGAST:

helpfu l  .

T , . l  n ^ i n 1 -  r ' ^ , r  F ^

d ^ r r a r h m a h f  A a t r a a

me tof /u y(Ju wcrrrL

r r n r  r  i r r q 1 -  - -

That would ]^ ̂

10

1 1

T2

L J

74

15

L O

L7

18

1,9

20

2L

22

MS. BARTLETT r  Exhib i t  5 .  which is

a Novefi 3er 3, 2004 memorandum from James

Col l ier ,  Chief ,  Bureau of Environmentaf

Qual i ty and Environmental  Heafth

Admin i s t ra t i on ,  D is t r i c t  Depar tmen t  o f

Hea l th ,  t o  Doreen  E .  Thompson ,  Esqu i re ,

i n te r im  sen io r  depu ly  d i rec to r ,  R i ka  Ray  (? )

CSO LTCP. And one of the things --  the

pr imary focus of  that memorandum is whether

the  Long  Te rm Con t ro l  P Ian  - -  se lec ted

controls once implemented, the discharges

t .ha t  w i l l  r ema in ,  whe the r  t hey  w i l f  mee t

n i  q f  r i  / - l -  r ^ r a t -  A r  r r r r : l  i  t r r  c t -  a n ^ a r A c

,JUDGE WOLGAST: BUL --

M S .  B A R T L E T T :  T h e r e ' s  - -
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1 ,fUDGE WOLGAST: But I guess \Mhat

2  I ' r n  l o o k i n c r  f o r  i s  \ n r h F r F  i n  t h e  n e r m i t  o r

3 where is there an enforceabfe mechanism l ike

4 sentence 2 t .hat c learfy sweeps in everythinqt

5 that would otherwise have been included in

5  fhe  oenera  I  n roh ib i t i on?

7 MS. BARTLETT: I  guess our posi t ion

8  i s  Lha t  t he re ' s  no th ing  t l r a t ' s  no t  i nc fuded .

9 and that the Pet i t ioners haven' t  real ly been

10  ab le  to  i den t i f y  any th ing  tha l ' s  noL

11  inc luded .  And  i f  you  read  Exh ib i t  5 ,

L2 Exhibi t  7,  and Exhibi t  8,  then you can see

13 what al l  has been'considered and encompassed

L4  in  te rms  o f  wa te r  qua l  i Ly  s tandards

15 compl iance to be incfuded and covered by the

16 Long Term Control  Plan selected controls.

1 ' J  l l h a  f  r d ^  t h  i  n n -  -  -

18 JUDGE WOLGAST: I/' lhat ' s the

L9  range  - -  oh ,  I 'm  so r r y ,  go  ahead .

20 MS . BARTLETT: I just i^rant to point

2L out that I  don' t  th ink that in real i ty,

22 Fr iends of the Earth and Sierra Club have
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vwvw. betarepoft ing.com(202) 464-2400 (800) 522-2382



L12

1  b e e n  a b l e  t o  i d e n t i f y  a n y t h i n g  t h a t ' s  n o t

2  c o v e r e d  b y  t h a t .  O n e  o f  t h e  L h i n g s  t h a t  t h e y

3  m e n t i o n e d  i n  t h e i r  b r i e f s  w a s  t h e r e ' s  n o t h i n g

4  f o  r e n t l i r c  - -  a n d  i n  l - h a i r .  ^ r . r r r m e n t -  .  w h a t  i f

5  t he re ' s  a  f eak .

5  Wef l ,  i f  t he re ' s  a  l eak  i n  a

?  - . ' ^ + ^ -  F L ^ -  F r - - r  * - . .  . : - r . :
/  - y J L s l u ,  i | l d y  _ L t l u - L u c t L e  L t l € t L  L r r c l E  >  c r

8  p rob lem w i th  ope ra t i on  and  ma in tenance ,  t he

9 oeneral  onerat i  on and maintenance of the

' 1  
0  q \ / q f  F m  ; n d  t h c r a ' e  , e  n r n r z i  e i  n n  i  n  t -  h a  n a r m i  I

1 1  t h a f .  r h e  c r F n e r a I  n e r m i  i  n r r l \ / i  s i r . l n  f o r  C S O s

1 2  a n c l  o r r c r r r l - h i n r r  t - h e f  r o n r r i  r a e  I ^ I I c l  l - . \  n r . n n o r ' l  r rr  L \ 4 u r !  ! r  I J !  v y r  !  r  j

l 3  o n F r a t r  r n d  m a i n f a i n  i f s  s v s t e m  i n  a d d - i t _ L o n

1 4  f n  f h e  o A n c r ^  |  O & M  o r o w i  s i o n  - -  f  h e t : e , s  a _ L s o

15 a provis ion under the nine minimum controfs,

16  Lhe  techno logy -  based  CSO con t ro l s ,  t haL

1 ' 7  s n e c i  f  i r - a l  l r r  y p l  a l - F q  f  .  r r r r F r ^ l - i n n  a n c l

1 8  m a i n t e n a n c e  o f  t h e  C S O  p o r t i o n s .

L 9  S o  t h a t ' s  a l r e a d y  c o v e r e d .  S o  I

2 0  g u e s s  w e  h a v e  a  h a r d  t i m e  s e e i n g ,  a n d  d o n ' t

21 bel ieve that .  the Pet i t ioner  have ident i f ied

2.?. anrr ih i  nrr l-  h: l-  '  < n.\ t-  . . . \ \ ,aral i  l . rr , '  l -hA l-
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10

1 1

1 a

13

p r o v i s i o n .

,fUDGE WOLGAST: What was l-he

r a t i o n a l e  f o r  d e ] e t i n g  t h e  g e n e r a l

n r n h i l - r ' i t i n n e

MS. BARTLETT: That  i t  was

d u p l i c a t i v e ,  t h a t  t h e  s p e c i f i c  p e r f o r m a n c e

standards are much more speci f ic  and much

m o r e  e l F a r l v  a r f  i . n  l ^ f F  e w a r - F 1 v  r o h a r  i r  i - s

f h a  n a r m i  l - f  c o  h r c  t - n  d n  i n  n z | o r  r - a  n n m n l-  - . . . - -v

wit .h water qual i ty standards. So there's

m n r e  r - F r f  , a  i  n  l - \ , ,  ^ n  f  h a  n , a r t  o f  t h e  n e r m i  t t e e .

T h e r e ' s  a l s o  m o r e  c e r t a i n t y  o n  t h e  p a r t  o f

the agency should \^/e find ourselves in the

posi t ion of  needing to enforce those

provis ions somewhere down the f ine.

STEIN :  I f  i t ' s  dup l i ca t i ve ,

i r  i n  t h a  ^ o - - i  t "  T  m 6 r n

L4

15

l o

L7

18

19

20

27

.>.>

.fUDGE

r ^ 7 r r 1 t  h  ^ l _  a r r c t -  h r r l -

- a l -  ^ n a  n ^ i  - i -  F D A

n c r m i  t  r f  i  r - ,  c

whr. '  l - ,aLo i  |  ^1,r- 
"

of the i terat . ions

h a d  n r o n o s e d  i f  i n  t h e

simpfy something addit ionaf ,

T  h 6 r h  m a  \ r l - ' a  l - h A

having is that through most

n f  i h i  s  n e r r n i  f .  s n m e  f o r m
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10

o f  t h i s  p rov i s ion  was  the re ,  and  a l l  o f  a

sudden ,  sudden ly ,  i n  t he  fas t  i t e ra t i on ,  i t ' s

gone .  f  unde rs tand  tha t  you ' re  t r y ing  to

n . \ i n f  r r c  t - ^ :  r ^ a ^ m r ^  F h ^ F  ^ l ^ ^ . r -  F l , - ^ F
v v r r r u  u -  L v  4  ! u a u , , a l r

e \ / e r v f h i n c r  e l s e  i s  r r . , a l  l v  t h e r e .  b t l r  ' i f  
i L ' s

r e a  I  l r z  i r r s i  a d d i  f  i n n a  I  v r h r r  n n f  i r r c l  r ' r l  i t

in? What 's the downside?

MS. BARTLETT: Because potent iaf fy

i t  cou]d create confusion about what the

perm i t t ee ' s  ob l i ga t i ons  exac t l y  a re .  And

r - l  c a r l  r r  n r r r  h r i  a f  : n d  t  h o  l r i  < f  n r r r  f  h a

evolut ion of  th is permit ,  ref fects that we

have --  that the agency has struggled with

wha t  i s  t he  r i gh t  wa te r  qua l i t y

s tandard -based  e f f l uen t  l im i t  p rov i s ion  fo r

CSOS .

And u l t inate ly ,  we concfuded that

t - h a  n a r f  . i r m a n / - 6  c t : h d r z d c  n z n r r i d a  f n r  n r

r - e r f a i n l w  r - a n  n r n r r i d a  f n r  c n m n l  i a n n a  r ^ r i l - h  t h e

Dis t r i c t ' s  wa te r  qua l i t y  s tandar .ds ,  t hey ' re

i  n f .enc led  to .  an . l  f  hcv  .n \ /F r  a \ /e rv f  h i  no  lha t

was included in that pr ior provis ion, except

11

1_2

13

L 4

1 5

I t

r'7

18

1,9

20

2L
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11

1  m r r r h  m n r a  < n , - r . i  F i n : l l r r

2 JUDGE STEIN: So your

3 ant i  -backs l  id ing defense or  whatever  you want

4  t . o  c a l l  i t ,  o r  d e f e n s e  L o  c l a i m  t h a t  t h e r e ' s

5 ant i  -backs l  id ing,  is  excfus ivefy that  the two

6  n r n r r i s i o n q  a r a  a s  s l - r i n o e n f  ^ s  r - l n a  a n o t h e r

7  and  the re fo re ,  Lhe re ' s  no  an t i -backs l  i d ing?

8 Is that.  the sofe basis of  your defense, or

9  wor t  ' r e  a rc r r r i  no  t -he re ' s  some k ind  o f  an

10  excep t i on  to  anL i  -backs  l  i d i  ng?

MS. BARTLETT: I  th ink the only

1 )  c r . . a r - i f  i . \ n  - -  l -  h ^ l - ' <  n r i m l r i  l r r  n r r r  ^ r . r r r m a n l -

13 I  th ink the only except ion there might be

L4 would be related to new informat ion because

15 of the new informat. ion on the Long Term

15 Control  Pfan. But I  th ink since the

1 ' 7  r a . n r i r a m a n l -  l - h ^ l -  h r ^ c  i n  l - h o  n o r m i  t  n r a r r i  n r r q  l r . '

18 was to comply vr i th --  not to discharge in a

19  way  tha t  wou ld  v io la te  D isL r i c t  v raLe r  qua l i t y

20 standards, that the new provis ion is no fess

) 1  c l -  r i  h d A h t -

22 ,JUDGE REICH: In that conLexL of
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_ L l o

1

2

3

4

5

o

7

I

o

10

11

12

_L l

L4

t f

1,6

17

18

19

20

22

'Judge Stein 's quest ion, in your response, you

indicate even i f  th is l imit  is fess str inqent

than the previous one, which had --  has not

meets the except ion for backsl id ing under

Sec t i on  303 (d )  ( 4 ) (a )  and  T  know  tha t  t he

Friends of the Earth basical ly argued that

tha t  p rov l s ion  wasn ' t  app l i cab le  he re ,  a re

you st i l1 maintaining that that provis ion is

appl icable,  or are you conceding that that

provis ion is not appl icable?

MS.  BARTLETT:  Upon  re f l ec t i on ,  I 'm

not sure, dependingr upon how you read that

n r o r r i  s i o n .  i f  i | ' s  r - e a d  f o  r e o t r i r c  t h a t -  t h e

previous provis ion was based upon TMDL or a

was te - l oad  a -L loca t . i on .  The  p rev ious

provis ion was not.  So in that case, f  th ink

we have to concede that that woufd not apply.

, fUDGE REICH: Okay, Lhank you.

JUDGE STEIN: T r)resume that EPA is

issuing several  Phase I I  permits around the

. n r r n f  r \ /  n r  h e e  t r e a n  i n  I h A  n r o c p s s  -  a n d  t h a t

some of those Phase I permits may have

Beta Court Reporting
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18
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incfuded this sort  of  duty-to-comply langiuage

as a shorthand for express. ing what was there.

Has EPA made a pol icy decis ion that that k ind

of language goes out in the Phase I I  permits?

And I  guess I 'm just  t ry ing to understand

this case in the broader contexL, because i t

seems  to  me  tha t  t h i s  an t i -backs  l i d i ng  i ssue ,

Lo the e; ' ( tent that these generic k inds of

provis ions are coming out in more than just

one permit ,  could represent perhaps

potent ial fy a bigger issue, and I 'm wondering

i f  you  cou ld  shed  any  l i ghL  on  Lha t  guesL ion .

MS. BARTLETT: Unfortunately I

can ' t .  T  can  on l y  shed  l i gh t  on  - -  i t ' s  j us t -

been  con f i rmed  tha t  r  rea l l y  can ' t  answer

thaC outside of  the context of  th is

part icufar permit t ing decis ion that was made

by Region 3, You know i f  that 's somethingi  --

, fUDGE STEINi You can' t  answer i t

because you don' t  know or because they --

MS. BARTLETT: Because I  don' t

know,  Because  I  don ' t  know,  no t  because  I 'm

Beta Court Reporting
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k p p r r i n . t  A  < a . ' r a f  l a r r l -  - t - , , i  - , , -  1 . .  i  +  { - l - . - { -  , , ' - - ^l , rJv I  L/u- f  l '

somethinq that the Board. wanted to see some

addit ionaf discussion of ,  we could certainly

provide a supplementaf br ief .

JUDGE STEIN: OKay.

,fUDGE WOLGAST : .fus t to unders t.and ,

is i t .  your posi t ion that the agency within

the context of  the ant i  -backs f  id ingt quest. ion

has discret ion to set any schedule --  and

bas ica l l y ,  I 'm  assuming  tha t  i n  essence

you're stat ing thac same argument that WASA

had. You look to Che f imitat ion as i t

e x i  s f e r J  i n  f h e  ' 9 7  n a r m i f .  v o u  i o o k  t o  t h e

sneci f i cs nf f he L.rr].r ,T'arm ennj- r. i I p I ,an aS

long as those both get to --  compl ies with

water qual i ty standards, i t  doesn'C matter

how 1ong. So i f  you al l  had come up with a

schedule that was 50 years,  in your opinion

that.  wou-Idn' t  have been a backsl id ing

problem.

MS. BARTLETT: I think we defer

with WASA on that because I  don' t  - -  the

(202) 46+2400
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1  Rec r i on  i q  n . i  r ak i no  t - ha  nns i r i nn  t ha t  WASA

2 doesn' t  have to be in compl iance now, but

3  Lhey  don ' t  have  to  be  i n  comp l iance  un t i l  t he

4 Long Term ControL Plan has been ful1y

5 imn lemented l^ la ' \7e cr.) l -  an enf orr-empnt acLion

6 out there.

1 JUDGE WOLGAST: But again,  just

8 looking at  the ant i -backs l id ing aspect,  so do

9 you only look to the terms of the '97 permit

10 and the Cerms of Ehe Long Term Control  Plan

11 to deduce whether or not th is fast  i terat ion

12 is fes.s st-r ' i  ncrent than the '97 terms?

13 MS. BARTLETT: I  th ink based on the

14  p la in  l anguage  o f  402 (o )  ,  yes .

15 ,JUDGE WoLGAST: But -- and then you

1-6 were going on to say --  and I  understand you

I7 then agree wit .h Sierra CIub that the

18 compl- iance status of  the Distr ict  is that

19  Ehey  a re  i n  v io la t i on?

20 MS. BARTIJETT: yes, but they have a

2L consent decree r ight now that covers their

22 non-compl iance and contains speci f ic

Beta Couft Repofting
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1  n r n r r i c i n - -  f ^ -  h ^ L ,  r _ t r a r z ' - ^  _ ^ i - ^  f ^  i ^ L  j - _ _ _
r  I r ! v v f  r f v  r r v w  L r r c ) /  ! c  a v t r r v

?  a a m n l  i : n n a

3 JUDGE WOLGAST; If the compliance

4 schedule were included in the permit  i tsel f ,

5  as  we i l  as  i n  - -  say ,  l e t ' s  j us t  say

6 hrroof hef i  r :a]  Iw --  as wel l  as in the consent

7 decree, what \^roufd be their  compl iance

8  s ta tus .  Wou fd  they  be  i n  v io la t i on?

MS. BARTLETT: I think then they

l -0 coufd ce.r tainly argue that they have the

11  pe rm i t  as  a  sh ie fd ,  and  I  assume tha t ' s  one

L2 of the reasons why they woufd l ike to have

1 3  f h e  c o m n l  i a n r - e  s c h e c l r r ' l e  i n  f h e  n r r m i - t .

14 , ]UDGE WOLGAST: And I  guess that 's

15 a quest ion that I 'm confused about as to the

L6  CSO po l i cy ,  when  i t  seems  to  conEempfa te  tha t

I7  l he  aoencv  has  d i sc re t i on  to  i nc fude  such

18 less schedule,  a long-term schedule,  ei ther

1 9  i n  i h e  n e r m i  I  o l i n  f h c  i r r d i r . i ; l  . o n s e n t

20 decree or in some other enforceabfe

2L agreement, and the idea thaL ho\^rever EPA

22 exercise that discret ion woul-d have the

Beta Court Repofting
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2

3

5

6

consequence of making the permit tee in or out

o f  v io fa t i ve  s ta tus  seems  p re t t y  s ign i f i can t .

MS.  BARTLETT:  f  guess  tha t ' s  t rue ,

> l  l - h n r r a } r  i f  r r n r r r v a  I  n n l z i n a  ^ f  i t -  f r ^ m  t - h a

standpoint of are they

so r t  o f  c i t i zen  su iL ,  T r h  i  n k  I h c r r  . e r c

n f  t l r n c o  - -  r r r r  r ' fcovered under either one

those  scenar ios .

,JUDGE WOLGAST: Hov,rever under this

scenario, we heard WASA say that they could

s f  i I I  h e  s r r e d  f  h c r r  n n r r l d  e f  i I I  h o  s r ) h i a . t t  t O

pena-L t i es  even  i f  t he  i n junc t i ve  re f i e f  f r om

such an act ion may wel l  end up being the same

terms as the technology improvements included

i  n  l -  h a  T , . - r n . r  r l p r m  C n n f  r n l  n l  a n  f ^ I h r /  i  q n ' f

Ehat r ight?

MS. BARTLETT:

vulnerabfe to some

10

l-1

1 a

l _ J

L 4

l_5

T6

18

L 9

20

I ^ l a  l  I  T ' m  r ^ t -  c r r l - o

I  mean, I 'm not sure exactfy where WASA was

going with Lhat argumenL, but f rankly,  I

don'L see them as beinq wulnerabfe, as being

sued. Given the provis ion that we current ly

h a w e  i n  f  h e  n e r m i  i  r  1 - h i  n k  l - h c i r  n t r - i p r - f  i " o n

2t

22
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10

was pr imari ly under the more general

lanquage,

Certainly,  EPA is not going to take

an enforcement act ion against them. We've

a  l r e a d r z  d o n r  f h A F  W e ' \ / e  c ' o f .  l h e m  u n d e r  a

. . \ n q a r ,  i -  d o n r o a  ^ h d  l -  l ' A 1 r ' r a  a n i  n a  l -  n  l - r o

doing --  you know, we would move to enforce

consent decree i f  we needed t .o,  and I  don' t

t h ink  the re ' s  a  bas i s  t o  sugges t  t ha t  t he

^ n o n - \ ,  i  e  n n t -  d i  l  i  r r a n F l r , '  n r n c a n r r t -  i n r rr J  I / ! v r v ! u e + r r Y .

, IUDGE STEIN: I  had a quest ion,

j us t  a  f i na l  ques t i on  abou t  t h i s  wa te r

o r r a  I  i  l - w - h a c e d  e f  f  l r r a n t  f  i m i t s  .  I n  t h e

Reg ion ' s  response  to  comments ,  i n  t he i r  ' 07

Exh ib i t  4 ,  pages  10  to  11 ,  EPA s ta tes ,  "EPA

Lras concluded that implemenLation of a Long

Term Con t ro l  P Ian  w i l I  no t  p rec lude

compl iance with water quaf i ty standards.

Therefore, use of the Long Term Control  Plan

performance standards as water quaLity-based

e f f l uen t  l im i t s  does  no t  v io fa te  722 .4 (d l  ,

which precludes the issuance of a permit  that

1 1

L7

L2

I . '

L 4

l - : )

L O

18

L9

20

) 1

22
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can' t  ensure compl iance with rrater quaf i ty

s tandards  o f  a l f  e f f ec t i ve  s ta tes .  "

Hor"/  does the Region's language of

not precluding compl iance with r , rater qual i ty

s tandards  mee t  t he  requ i remen ts  o f  1 -22 .4 (d \  ,

which requires EPA Co ensure that the l imits

shaf l  ensure compl iance with water qual i ty

standards ?I

9

1,1

10

I 'm  t ak i ng  i s sue

i n  n a r f  t r e r - a r r s e  i h a t  s  a n

much di f ferent.  but related

with that language

issue that has so

i  c c " a  n r n n n a r l  r r n

L2

13

I 4

15

16

L7

18

19

20

21

22

in an ear l ier  appeal to the Board, I  th ink

the DCMS4 case. So I  wanted you to explain

how tha t  l anguage  mee ts  122 .4 (d ) ,  o r  t o  po in t

me to where in the record EPA has made a

f inding or determinat ion that would meeL

122  . 4  ( d l  .

MS. BARTLETT: I  be l ieve we covered

that in exhibi t  - -  I  bef ieve we did address

i t  i n  t he  reco rd ,  Your  Honor ,  bu t  I 'm  no t

abl-e to pinpoint  where that is.  I  can

ce rEa in l y  ge t  back  to  you  on  t . ha t .

Beta Court Reporting
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,JUDGE STEIN: If you coufd provide

3 MS. BARTLETT: Or i f  we d id not ,

4  then  - -

5

L7  now,  t . ha t  wou ld  be  g rea t .

JUDGE STEIN: Do you concede that

6 f .he  na  r f  i  c r r  I  a r  I  anor rar^ re  f  h^  |  T  ' r re  rn ro ted  is

7  p rob lema t i c  i n  l i gh r  o f  1 -22 .A (d l  ?

I  MS. BARTLETT; I t  may be. Tt  may

9 be, Your Honor,  but on the other hand, T

1 0  t h i n k  f h F  C s o  n ^ l  i r - r r  i s  n r F f  i - v  r -  I e a r l  o n  w h a t

1-t  the water qual i ty standard-based eff fuent

L2 L i -mi Lat ions shouf d be .

13 JUDGE STEfN: No further quest ions.

L4 We appreciate your pat ience and ansv/er inq al l

' l  5  o f  o t r r  m a n r z  c r r e s L i o n s .

L6 And if we could gio to the rebuttals

1_8

1g f  o  a  r - r - r r r r r l  c  . i f  the  las t  i tems tha t  u re  were

20 cor re r i  nc r  r^ r ' i  th  EpA F i  rs i  w i  rh  resoec t  to

2 1  f h e  c n t e s t  i o n  h r h g l L t s a  t h i s  n a r r a t i v e

22 prohibi t ion is dupl icat ive of  Lhe Long Term

m n r r a  d i  r a , - l -  l \ rr , v r K .  E V l l N S :  I I  - t  C a n  - . . -

Beta Court Repofting
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Control  Plans-der ived speci f ic performance

sLandards ,  i t  i s  no t  dup l i ca t i ve ,  bu t  i n

facL, one of the pr incipal  reasons why WASA

^ r ^ - l ^ ^ t s ^ l  + ^  . i r  . - ^ ^  r - -v l j  u L  L v e  u € C d U S €  a t  W a S

fundamental ly inconsistent.  wi th the CSO

po l i cy .

I f  you  fook  a t  t he  CSO po l i cy  rn

iLs ent i rety and you look at  the scheme

tha t ' s  se t  ou t  i n  t haL  po l i cy  w i th  respec t  t o

how communities like WASA g:o about bringing

themselves into compl iance r^r i th water quaf i ty

standards using the demonstrat ion approach,

i  -  ^ ^ - ^ - ^ ^  ^ , . l . \ h i  j -  r ' ^ r r r  T  ^ n d  f T , a r m
c r >  y ( , u  - u l r L r f  L  y u u !  ! u r r y  f  c t r t r

Control  PIan, EPA and the state make a

determinat ion whether that Long Term Control

Pfan, at  least under the demonstrat ion

approach, wi l -1 comply rv i th water qual i ty

s tandards .

BuL because a demonstrat ion

approach is based upon modeling, and you

haven ' t  i ns ta l l ed  the  sys tem ye t ,  t he re  i s

also a express provis ion in CSO pol icy which

(202) 464-2400
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says that when vou use demonstrat ion approach

and vou incorDorate the resul ts of  that

demonstrat ion approach

also have to include a

in t l ra norm i  i -  r ' .1r  r

provaslon requarang

pos t - consL rucL ion  mon i to r i ng .  I n  o the r

words, you go out.  to determine whether or noL

7 i n f ac t ,  based  upon  ac tud l  ma ins t ream da ta ,

whether or not the or iginal  demonstrat ion has

|  ^  l - \a  -^ r r6 - t -

l -0 The problem vJ i th  th is  narrat lve

1 1 discharge prohibi t ion is that even with the

L2 consent decree --  the consent decree simDlv

l -3  has a schedufe for  the implementat ion of  a

L 4 L o n g  T e r m  C o n t r o L  P f a n .  I n  e s s e n c e ,  o n c e

that  Long Term Controf  Pfan has been- 1 3

16 implemented and

^hAr r  l -  i  ^h  1 -1 . \a

the svstem has been pfaced in

I 1 s h i e l d  - - r - lo r ' r r . ,  | .  a. . f  i . \na

decree go away.1-8 af forded by the consent

19 So w i th  Lha t  na r raL i ve  d i scha rge

20 proh ib i t i on  i n  t he re ,  i f  WASA 's

21, post-construct ion monj- tor inq program shows

22 that they are out of  compl iance with water

Beta Court Repofting
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qua l i t y  s Iandards ,  conL - ra ry  to  the

demonstrat ion that was made at the t ime the

10

pfan was developed and approved by EPA and

the state,  then WASA and any other CSO

conmuni tv can be sred for v iofat ion of  the

water qual i ty standards. That 's not the way

the  po l i cy  i s  i n tended  Lo  work ,  and  tha t ' s

wha t  Lh i s  i ssue  rea l - l y  comes  down  to .

So  i t  i s  noE  dup l i caE ive ;  i L  i s

impos ing  a  comp l iance  ob l i ga t i on ,  a  I i ab i l i t y

on WASA and every other conmunity. And I

might add. al though i t  doesn' t  appear at  th is

n . \ i r i f  l - h ^ l -  F p A  h r <  m r ^ a  : n r r  
' l r r a o r  

n n l i -- - - - -v

decisions with respect to how to deal wi th

th i s  i ssue ,  i n  o the r  CSO pe rm i t s ,  i t  i s  an

issue of nat ionaf importance.

That's why NACWA -- where the

partnerships submit t .ed, for instance, the

cour t  b r i e f s  i n  t h i s  case ,  because  you ' ve  go t

hundreds of other CSO communities out there

who have been ca11ed upon to invest l i teral ly

b i l l i ons  o f  do l l a rs  ove r  t he  nex t  20 -25

1 1

\2

L - l

L4

15

l-6

L7

18

1 9

20

2L

22
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L4

15
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L7

l-8

t9

20

a 1

a ' )

a n / - l  l r a t -  h r \ r i  h d  i  h \ r a c t -  a ^  t -  h r t -  m ^ h a 1- . , . - . ' . - . . - . 1

f  ^ . a  t  h a  n r . ' l c r , a , ^ i -  n F  h e i  n . r  w e f  s r r e c l  a o a i n .

Even though they d id everyth ing the

n n  l  i r - . r  a s k e d  j -  h a m  F n  d n  \ / F l -  t h F \ / ' r e  s f  i  l le v  u v ,  _ y v L

h e i n n  h c l d  f  n r .  n n n - n n m n I i a n a o  T f  i c  a

c r i t i ca l  i ssue  fo r  CSO commun i t i es .

A n , . l  l - . \  c r r n d a c f  I  l - r ^  l -  F h a c a

communit ies should be hefd f iable because

the i r  demons t . ra t i on  - -  because  the i r

pos t-construc t ion moniCoring demonstrat ion

doesn' t  show comp1iance with standards, is

fundamental ly inconsistent wi th the pol icy,

h a n : r r c a  t h o  n n l i - r r . - i . r  - ^  - - n  ^ - ^ - ^ - - - . {u r r r  l J v f f ! ) |  a r r u  E ^ I r !  e > > e u

n r r r r "eqq  f  n r  r n rh : t -  . zn r r  do  a f  f he  no i  n l -  , a f  r a , rh iCh

non-compl iance are shown.

I t  doesn ' t  say  tha t  - -  t he  po l i cy

doesn ' t  say  the  commun i t y  i s  i n

non-compl iance with i ts obl igat ion. What i t

says is that i f  the demonstrat ion doesn' t

show compl iance to water qual i ty standards,

the commun.ity must Lhen submit a revised Long

Term Control-  Pfan explaininq what addi t ional

Beta Court Reporting
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m a ; s r r r a s  i f  ' c  r r n i n . r  f n  f a k F  i o  h r i n o  i t c e l f

i n t o  . o m n l  i ^ n . e  T h a | ' q  h n u r  t h e  n n I i r - w  i s

supposed  to  work ,  and  tha t ' s  why  Lh i s

n ro r r i s i r r n  - -  l - h i  s  n roh ib i t i on  i s

fundamentaf ly inconsistent wi th i t .

In addi t ion to being fundamental ly

inconsistent wi th the overal l  scope, inLent,

A i  v a a r  i  ^ h  ^ f  f h t r  n n l  i r - w .  w e  h e l  i e V eP v t f l  ) l

i t  is  fundamenta l fy  inconsis tent  wi th  the

c f e a r  f a n g u a g e  o f  t h e  p o f i c y  i t s e f f .  N o w ,  i f

w o u  I n o k  a f  l - h a  I  e n . r r r r n a  ^ f  i -  1 1 6  ^ ^ l i ^ r '  A n d

t h i s  i s  - -  t he  p rov i s ion  i s  dea l i ng  w i th  a

Phase I f  permit  and refevant fanguage says,

permit  shal1 incfude a water qual- i ty-based

e f f f uen t  f im i ta t i ons ,  and  so  fo r th  requ i r i ng

at a minimum --  wel l ,  Fr iends of the Earth

and the Sierra Club are picking up on the

language "at a minimum. "

WeI1 ,  i f  you  take  tha t  f i t e ra f l y ,

Chen in essence, in order to accepE their

posi t ion on this,  you have to do one of two

things. Ei ther you have to assume, and in
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essence i t .  would const. i t .ute a col lateral

at tack on the Long Term Control  Plan, that i t

doesn ' t  p rov ide  fo r  comp l iance  w i th  wa te r

qual i ty standards, or at  least the evidence

. r r r r o n t  l r r  a r r a i  l : h l a  a h d  t - h a  r a < r r l f i n a

per fo rmance  s tandards  don ' t  p rov ide  fo r

comp l iance  w i th  wa te r  qua -L i t y  s tandards .

And  i f  i n  f ac t  t ha t ' s  t he i r

posi t ion, then we would respecLful ly submit l

l -  h ^ t -  i  f  r h a r r  ^ i  A n  , t  r - L i  n L -  t -  h ^ r -  t  h 6  ^ lu ,  r s y  q f u r l  
P f  u r r  I L L < L

t h e  r e o r | i  r e m e n f  s  o f  t h a  r - c o  n n  l  i  / - r r  r l i  d n ' t

contain a demonstrat ion water standards

qual i ty compl iance,.  they had an opportuni ty

back then when EPA approved i t  to have

r -ha l  l  enncd tha t  'Thaw ner rer  cha l  I  enc 'ed  t_he

determinat ion. We would submit  they are

precluded from col- lateral ly at tacking the

Long Term Contro]  Plan at  th is laLe date,

I f  they think that pfan was

inadequate to provide for compl iance with

wa te r  qua l i t y  s tandards ,  t hey  shou-Ld ' ve

a t tacked  i t  t hen .  They  d idn ' t .  We  th ink
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i h a r r  a r o  n r a r l  r r d a d f ? ^ m  - ^ l l r l - o r r l l r r

- r ! - - r - . 1 - ^  I  r  * ^ . .
4 L L a u r ! ! r r 9

So we think that th is Board should

approach th is  issue on the presumpt ion that

th is plan provides for compl iance with water

. r r a l  i l - v  c i ^ n . l ^ r d q  A n c l  i f  i t -  n r o r r i c l e s  f o r

c o m p l i a n c e  w i t h  w a t e r  q u a l i t y  s t a n d a r d s ,  L h e n

to retain the

in addit ion to

narrat ive discharqe prohibi t ion

l -ha ro. . r  l i  raman F f n r  l - ho  Lnn r r

standards in10 Term Contro l  P lan per formance

LL essence wi l l  be readinq that recruirement of

L2 that, why have it? Why have numeric Long

Term Control  PIan dr ive performance

sLandards ,  i f  i n  f ac t  you  a re  go ing  to

' i n r -  l r r d e  ^  r r F r r a l -  i r / a  D r o h i b i t i o n  i n  i t ?

13

L4

.l_ 3

l o f t  serves no Durpose .

L7 ,JUDGE STEIN: Are you aware of

18 anl.where in the record where there is an

r n : l r r c i q  n f  t h o  a { , + ^ - r  n f  r o m n r ; i n a  f h i c19

20 provis ion? Any k ind of  analys is  EPA might

2L have done that  was put  in to the record that

22 wou- ld expla in why the delet ion of  the
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' I  

- - ^ . . - - ^  i  -  - ^ r  1 ^ ^ ^  < t r i h d a n f  ?t d ! ! 9 u d g c :  - l >  r r L r L  ' t e - > : j  r L ! f r r : j ! r r L ,

MR. EVANS:

re fe r  t o  - -  T  th ink  you  need  to  fook  a t

the --  you need to look at  the ent i rety of

f h e  r e r n r c l s  q n e r i f  i c : l l r r  t - h p  c r . h i h i  t e  t 9

EPA ' s rcsnrlnqe r^rh i r ' [ i lqf pde - - I think one

of them is Exhibit 8. the EPA memorandum.

But. there are two memoranda in there of

part icufar relevance. UNC .L S tNC EPA

memoranda. The other is the memoranda from

the Distr ict  of  Columbia which contain ar.r

: n a l r r q i  q  n F  t h a  T . . \ n d  ' l " a r m  f - . , n I r . 1 l  D l  ^ -

uft imaLefy leading to a concfusion that the

Long  Te rm Con t ro l  P lan  w i l l  p rov . i de  fo r

compl iance h/ i th water qual i ty standards.

Because  the  two  agenc ies  w i th

responsibi l i ty for making their  determinat ion

have concluded that th is Lonq Term ConLrol-

Plan wi.Ll-  provide for compl iance with water

qual i ty standards, then in essence, i t  is  a

n ^ r f  : n . l  n : r n a l  n F  f h a  < a m o  l -  h i i r r  ^ a  t - h 6

discharge prohibi t ion. This Board, in my

I  . i c r n ' f  t  h  i n k  v o u  c A r l

10

1 1

L2

.LJ

I 4

15

L6

L7

18

19

20

21

22
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v iew ,  wou ld  have  Lo ,  i n  essence ,  d i scoun t  o r

not take into considerat ion the f indings that

have already been made by the two agencies

charged  w i th  respons ib i -L iLy  fo r  mak ing  the i r

determinat ion.

Again,  the Pet i t ioners had an

. \ r ' r nnT f  ' r n i  t  1 r  t - . \  r . h :  I  I  on r r c  f h^ t  . l F t  p rm ina I  LOn

i  f  t h e v  w a n l - e d  f  o .  T h F \ /  h a l z F n ' t  I ^ 7 F  f  h i n k

Lhat what they are doing now is rea11y

nothing more than a col lateral  at tack on a

decision Ehat was made several  years ago

JUDGE WOLGAST: Could you very

b r ie f  -Ly  add ress  S ie r ra  C lub ' s  a rgumenE

that -- I understand your poinL about whaL

may happen at the end of the day, but that in

the in ler im, there are potent iaf  v iolat ions

tha t  wou ld  have  been  inc fuded  i n  the  3 (e )1

general  prohibi t ion languagre that are not

picked up by ei ther the Long Term Control

Plan or the enforcement case?

MR, EVANS: Yes, Your Honor.  We

f  r a n k l  w  . a n  ' l -  f h i n k  o f  a n w  c i  r c t : m s f  a n r - e  r r n d e r
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which a discharge could occur that ei ther

woufd not v iolate the Long Term Control  Plan

performance standards or would not v iolate

the teclrnology-based requirements and also

f  he  waf  Fr  n r ra l  i  f  v -1 - 'asec i  recr r r i  rements  c , t f  Lhe

permit .  We have the nine minimum controfs

r e r n : i r e m e n l - s  o n e  n f  t h o s e  i s  a  n r n h i t r i L r o r r

o n  d r y  w e a t h e r  d i s c h a r g e s .  S o  i f  t h e r e  i s  a

l e a k  o r  a  s n i l l  l - h a f  i s  u n r e l a t e d  t o  a  w e t

w e a t h e r  e v e n t ,  t h a t ' s  a b s o l u t e l y  p r o h i b i t e d ,

t h a t  w o u l d  b e  a  v i o - l a t i o n  o f  a  p e r m i t .

I f  on the other  hand,  WASA didn ' t

proper fy  operate and mainta in i ts  system, the

comlf , ined system in some way,  th is  is  whi le

the Long Term Contro l  P-Lan is  being

implemented,  Lhen there are any number of

those n ine min imum controf  obl iqat ions that

could be v io lat .ed depending upon the facts  of

f h a l -  n > r r -  i  a r r ' 1  r r  n r c a

I f  there is a release from the

s \ / q f  Fm ^ f  ' e  n r \ i  n f  / ' r  t -  he r  t han  t hp  ne rm i  t t ed

outfaf ls under the permit ,  the combined
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o a , r l - ^ m  1 - \ r ^  ^ , . F + - r l ^  l - L ^ t -  i f i n . a l l rs y s L e r f r  r r d s  o u L I a I - L S  - - - - -  _ - - _ _ _ ^ _ - , {

i  d e n t i  f i  e d  i  n  f h o  n a a p i g .

I f  WASA were to release f low from

some locaLion other than those perm-LtLed

outfal , ls,  that would be a viofat ion of  the

perm i t .  so  i n  sum and  subs tance ,  i t  i s

di f f icuf t  for us to imagine any circumstance

under which WASA woufd have a discharge other

than a normaf CSO discharge associated with

the normal funct ioning of  the system and i t

no t  be  a  v io -La t . i on  o f  t he  pe rm i t .

JUDGE STEIN: Thank you very much.

MR. EVANS: Thank you.

MR. MUELLER: Just a couple of

po in t s  on  rebu t ta f .  F i r s t ,  I  t h ink  aga in ,  i t

is important to remember that in about three

dif ferent pfaces, EPA has said that Ehere are

certain s i tuat ions in which their  compl iance

sc- t redr r  l  e  and - -  r -nmn] l4ngs  Scheduf  es  need to

be in permits.  There need to be assurances

that the standards that are set.  in the permit

are going to be obtained.
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Those are in ePa's permit t ing

manua l ,  Chap te r  8 ,  i n  t he  CFR 122 .4 '7 ,  and

: l q n  i n  l - h a  n 6 r m i  r t i n n  a n n r n a / ' h  f h A I  n  1 -

signed along with EPA and al l  t .he other Bay

q f e f e q  f . \  . \ r r r -  n c r i r i o n  i n  v r h i  r - h  t h e r r  s a i d

l -  h ^ l -  \ ^ r a  n a t -  i  t  i  ^ n a . l  F I r A  a c l e i  n n  f  h a m  I  . 1  r a .-  - f u r re

meri t  l imits in a1l-  s igni f icant discharge

permits,  and that Lhere be compl iance

schedu fes .

And  in  response ,  we  goL  back  th i s

permit t ing approach, which basical ly says or

i t  says in fact ,  "general ly these compl iance

sctredules should require Lhe faci f i ty to come

into compl iance with the nutr ient base

r eo r r i  r emen l -q  n f  i -  ha  nc rm i  t  c r r  r ' r r dp r  , aq  qoon

as possible in keeping with the 2010 deadl ine

and object ive with the Chesapeake 2000

^.rr .aaman I  r r

S o  c l e a r l y ,  D . C .  a n d  E P A  a l l

realized vrhen they signed that document an

December of  2004 that  any permi ts  that  they

w e r e  o o i n o  f o  i s s r r e  a f t e r  t h a t  f a c t  s h o u l d
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have compl iance schedules and permits that

assure compl iance with that 2010 deadl ine.

One of the other things I  strugqfed

a bi t  wi th was the statement that --  f

be l  i ewe  one  o f  f he  rn :es t i ons

"We11, why do you think you

a consent decree and not in

to EPA was ,

shoufd do this in

l - L 6  n a r m i l - " "

10

1 1

L2

13

L4

1 5

L r )

L'7

l-8

L9

20

2L

22

A.r]d Ms. Bart fet t  '  s

"Wef f ,  under  the  fac ts  o f  t h i s  case ,  i L  was

rat. ional  to make that decis ion. "  Wel1, we

n h r ' l  I  a n a a  f l r = t -  i  n  { - ' l .  ̂  - ^ - - ^  { - L - r -  r - L ^ ' ^  ;  (u r r a u  e  u e r  <  r S  O O

enforcement action onqoinq r,,/i th respect to

l -  h e  t o f a l  n  i  t r o c r e n  I i m i t .

There is for the Long Term Controf

p l : n  a n d  r , r a  r ' \ 6 r + a ^ h  l r r  r r n z l o r c l - = n d  l - h o

Agency ' s  pos i t i on  on  tha t .  Bu t  w i th  respec t .

Lo  the  to ta l  n i t rogen ,  Lhe re  i s  no  v io fa t i on

unt i l  the permit  is issued or is f inal  .

So  we  don ' t  r ea l l y  unders tand

why --  and the rat ionale was, we11, the Long

Term Cont.rol  Plan consent decree has to be

modif ied t 'o now add the total  ni t rogen p1an.
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10

WeIl ,  we understand al l  that,  buL

don' t  real ly see the signi f icance of wtry you

need to have Lhe compl iance schedufe in the

consent decree. What does EPA ]ose by noL

having i t  in the permit? And f  have not

heard any reason articulated by Lhe Agency

w h w  i t  I o s e s  a n r r  a r r l - h o r i t \ /  r , r h F f  h e r  i t  i s  i n

t h e  . o n s e n l -  d e r - r e p  n r  i f  i s  i n  l h e  n c r m i t .

end in fact . ,  there is no guarantee that a

consent decree is going to be entered with

r F s n e . - t  f n  f n j - F I  n i f r n r r c n  ^ n d  l - h ^ t ' c  . r n e  O f

our biggest worr ies,  is that th is proceeding

r a r i  I  I  r r n  h \ z  i ha  R / - \ : r d rS .

f f  the Board decides that iL is not

going Lo requi.re a compl iance schedufe in the

permit  and the part ies are fef t  to their  own

devices, that there may never be a consenL

decree Ehat addresses this part icular issue.

And then we've got long protracted l i t igat ion

fighting over whether WASA can meet the new

l imit ,  and when i t  gets to meet that 1imit ,

and again,  the object ives of  the Chesapeake

72

13

74

15

77

11

16

1 8

t_9

20

2L

22
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I  ? O O O  A . r r , - a m o n f  a l e  n o t  m e t .

2 The other issue that I  was

3 concerned with was the statement that EPA did

4  no t  have  to  honor  D .C . ' s  more  s t r i c l

5 requirement of  ei ther a three-year compl iance

6 schedufe and havinq compl iance schedufe in

7 the permit . .  And the Clean Water Act

8 absolutely suggests or states i t  requires

9 that states have the abi l i ty to enact more

1 n  e l -  r i r r . r a n l -  l i m i t s .  a n r ^ j  c l e a r l w .  n  r '  ' S  l a w  i Sq u u  L a s q !  r l '

1 1  m o r e  s l - r ' i n o F n f  f  h ^ n  t h e  f  i r r a  . r e a r  n f  t h e  - I i f  e

1 )  . r f  t - h a  n a r m i  t  r o m r i  r a m a n t -  i r  t - h a  a - f

I J T h F V  r - e . n ) i r e  f h r e e  v e a r s  t o

L4 compl iance unl-ess you can show a reason not

15 to meet Lhat deadl ine, and Lhen require a

1 5  r , o m n l  i a n r - e  q r - h e d u l  e  i n  f  h e  n e r m i  f  .  T h a t  i s

L7  more  s t r i c t  t han  EPA 's  requ la t i ons  and  the

18 Act. ,  and i t  is ent i rel-y permit ted by the Act.

19 The other point was that there vras

20  someth ing  tha t  cou ld  be  read  i n  D .C . ' s

21 cert i f icat ion statement of  "we agiree that EPA

22 shoufd set a compfiance schedufe, but doesn' t
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sDeci fv whFr-e tv the fact  that there were

some statement in the Decenber 2006 fact

sheet that fet  D.C. know that Lhis was going

to  be  i n  a  consen t  dec ree" .

Wel l"  in fact ,  what that statement.

says is,  in the fact  sheet on page 5, is one

means of achieving an enforceable standard is

through modif icat ion to the consent decree

between EPA, and i t  c i tes the ongoinq Long

Term Control  Pfan case.

Tha t ' s  one  means  o f  ach iev ing .  I t

is c lear that there are other means out

there. IL doesn' t  say we are goinq to put '  i t

in the consent decree. So l -here is no

in fe rence  tha t  can  be  d rawn  f rom D .C . ' s

statement that we think you should have a

compl iance schedufe and EPA shoul-d set i t  for

t - . r l - a l  n  i  f  r ^ d a n

So aga in ,  r  don ' t  t h ink  i t  i s

rat ional  to assume that WASA is going to meet

Lhat l imit  wi thin the deadl ine set by the

Chesapeake 2000 agreement i f  there is no
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. . ^ h h | ; r n - 6  c - h 6 , " l i r ' l a  i r  t l - r o  n o r m i  r  I n , . l  r ^ r ^  |  A
T J L t  I I L A  L

r r r . r p  f  hp  Rn ,a r . l  t -  . l  < . \  O l . de f  EPA Lo  dO SO.

Thank you.

MS. CHAVEZ: Thank you for giv ingi

me  a  few  ex t ra  momen ts .  F i r s t  o f  a l l ,  I ' d

l  i k e  t n  n . r i n f  r r r r f  c r o i n o  b a c k  f o  f . h e  n o t i c e

and comnent  issue,  that  af f  o f  these

quest ions about  the water  qual i ty  s tandards

prov is ion,  most  of  which EPA did not  address

be1ow, shows very graphicalfy why we needed

not ice and comment  on th is  issue.

I f  - -  and indeed, we agree with

Mr. Evans that th is is an issue of nat ional

i m n o r f a n c e -  n o f  o n l \ r  l - . 1  q a r ^ r o r  q 1 / q l - a m q  a r o U  d

f he  coun f r \ , ' -  t ) r r t  f o  c i t i zens  a round  the

country who are looking at  their  systems and

looking at  the permits that cover those

systems and who are assur€d r ight now within

the permits that they have protect. ion against

violat ions of  water qual i ty standards, iL

would be certainly a major ctrange in that

circumstance for EPA to adopt some kind of
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Do I  i  . : v .  . r r  r \ / Fn  t o  qF l  f  he  n r r . - edFn f  r ^ r i  f  l r

t h i s  pe rm i t  t ha t .  somehow iL  i s  pe rm iss ib le

simpfy to gut those underly inq requirements

w i f h  r e s n e c t -  f o  f h e  - " - - ! : - -  i -  l o s tl l uE;>  L  - r  \ . j r r

i f  t ha t  -Language  i s  de -Le ted .

Delet ion plainly does impair  our

abi l i ty to remedy water qual i ty v iolat ions

that are not addressed by an EPA enforcement

ac t i on ,  o r  i f  t he  ac t i on  i s  no t  be ing

prosecuted di l igent ly,  and there is no way

that counsel here Loday can guarantee that in

two decades, EPA wi l l  decide simply not to

enforce some provis ion of  even the consent

decree. So that is one tool  in our

enforcement toolbox that is gone forever i f

th is language is deleted.

The feak example is not the end of

the story.  The narrat ive standards prohibi t

af1 of  the things that T read to you ear l ier

under the D.C. Code, af l  of  which are

a : . n a r -  F  a , . l  f ^  - ^ n t -  i h r r a  r f t - a r  ! - h a  T . ^ h d  r T t a r m

C o n f r o i  P l a n  i s  i m n l a m F r r t -  F , . l  P r a c c n f l r r  i n
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the  D isL r i c t ,  t he re  a re  ove r  3 .5  b i l l i on

gal lons overf lowing into the r ivers every

year,  and. the Distr ict  had a feak in i ts

sys tem jus t  l as t  week  o r  a  coup le  o f  weeks

ago ,  as  we  read  i n  the  papers .

So we don' t  want to gret caught in a

gotcha si tuat ion by giv ingt one example, but

this is the reason why we needed not ice and

comment. ,  so that we could consider al l  of  the

refevanL factors and direct  our comments

,a cr 'ard i  nrr l  r r

W i  t h  r e s n e r - t  t - o  E P A ' s  f  i n d i n o s  o f

r - r ' r m n l  i a n r . a  f  i r q t  n f  > l  I  r ' p a  h a v a r  h r ^ n ^ - ^ . |L r v  v  L !  P !  U I r U  - - u

in i ts proposed permit  to make a f inding that

the new l i rn i t  is as str ingent as the pr ior

f im i t .  A t  bes t ,  a t  mos t ,  t he  f i naL  pe rm i t ,

not the proposed permit ,  but the f inal  permit

only says the EPA f inds that the Long Term

Control  Plan wi- [ I  not prec].ude water c1ual i ty

s tandards  v io la t i ons .

I t  is uncfear what t t r is means, and

F L i d  € i - . { ; - ^  f r - - { -  i r  U j  l  I  n n l -  n r a a t r r A a
I  L r r d L  - !  r -  w ! r L  r r v u  p ! s ! , f  u \ - r s
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1 v io fa t ions  is  no t  - -  i t  i s  fa r  f rom the

1  E i - ! i * -  ! r ^ ^ L  - L =  T , o n c r  T e r m  C o n l -  r o l  P f a n  w _ L - L - LL r t 9  L r r a u  L r . t L  u v r r 9

3 ensure achievement of  compfiance. I f  i t

4 pu-rports Lo be a f inding that the Long Term

5 Control  Pfan wi l f  ensure compl iance with

5 water qual i ty standards under al l  condit ions,

7 under al l  v iet  weather condit ions. that woufd

8 be an unbel ievabfe cfaim, because the Long

9 Term Control  Plan on i ts face acknowledges

1,0 that discharges of raw sewage into the r ivers

11 wif f  cont inue even after the Long Term

12 Control  Pfan is implemented perfect ly.

1 J And I would encourage the Board

14  a t r so l t tFe lw  f . }  l - ake  a  fook  a t  Exh ib i t s  6

15 through 8, where f i rst  the Distr ict  and then

l h  l : p A  ^ . i . \ n l -  c  r h a  n i s i r i . f  ' c  f i n d i n n s  O f

' l ' 7  
r - , - rmn l  i  anno  Those  f  i nc l  i n1 .1s  a rF  hased  On  the

1-B preposterous notion that sewage overflows are

L9  i n  e f fec t .  t r ea ted  i f  t hey  pass  th rough  some

20 baff les or nett ing systems or wire grates,

21- trash skimmers, The common understanding of

) )  <FT^ r .a . rF  i -  TA : l -man f  r en r r i  r es  m . l r e  f  h i n  t he!  u \ 4 u r !  u r
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1  s e w a g e  s i m p l y  f f o w s  t h r o u g h  a  f e w  p i e c e s  o f

2  w i r e .

So the fact .  that EPA is now refvins

4 on th is  so-caf led f ind ingr  that  i t  made

E  q o r r a r :  I  r r a : r c  . a . r ^  l - } l > i -  c r r t \ i a . l -  a d  1 . 1

6 publ- ic comment is another exampfe of  why this

7 shoufd Lrave been included in the proposed

I permit  and part  of  the record of  Lhe permit

9 that the ci t izens were al lowed Lo review and

10 comment on.

1 1 ,fUDGE STEINi You have nothinq

12 further? Thank you. I lvant Lo thank and

13 commend everybody for the cal iber of  their

L4 argumenLs this af ternoon- As I  said at  Lhe

-15  ouLse t ,  i t  i s  a  comp l i ca ted  case ,  i t  i s  an

16 important case, and we appreciate you bearing

I7 with us as we work our way through these

18 issues. A-r ]d with bhis,  r  th ink the Board

L9  w i f f  conc fude  the  hea r ing .

20

21

(Whereupon ,  a t  4 :00  p .m . ,  t he

HEARING was adj ourned. )

* * * * *
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